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L RESPONDENTS’ DEFINITION OF “EMPLOYABLE” CONFLICTS WITH THE
WORDING, INTENT AND FRAMEWORK OF SECTION 17001.5, AND IS VOID

Section 17001.5(a)(4) allows respondents to limit GA for employable people, but does not give
respondents unfettered discretion to divorce “employable” from its plain English meaning. Absent
statutory authority to exclude a specific category of the indigent, § 17000 requires counties to provide
subsistence aid to a// indigent residents without other means of support. A county cannot set
unrealistic aid standards that “permit indigents, in the midst of plenty, to go hungry, cold and naked,
without fault.”” City and County of San Francisco v. Sup. Ct, 57 Cal. App.3d 44, 47 (1976). Nor can it
exclude a class of indigent people from GA. San Francisco v. Collins, 216 Cal. 187, 190 (1932) (“The
[welfare] statutes are neither in terms nor spirit limited to . . . any . . . class of poor persons, but extend
to every person coming within the terms of the statute dependent upon public assistance for the
necessities of life.”’); Mooney v. Pickett, 4 Cal.3d 669, 684 (1971); Arenas v. San Diego County Bd. of
Supervisors, 93 Cal.Abp.4th 210 (2001) (denial of GA to drug felons unlawful).

As aresult, in Washington v. Bd. of Supervisors, 18 Cal. App.4th 981 (1993), the court
invalidated San Diego’s time limit for employable recipients. Washington neither endorsed nor
rejected any definition of “‘employable;” rather, it held that the county could not exclude an entire class
of indigent people from GA. The Legislature then enacted § 17001.5(a)(4), a limited exception to §
17000, that allows county Boards of Supervisors to time-limit GA for “employable” people,
“notwithstanding other provisions of law.” Section 17001 :5(a)(4) negates the then-recent holding of
Washington, permitting a time limit for “employable” people, “notwithstanding” the § 17000 mandate
to provide GA to “all” indigent persons. Section 17001(a)(4) does not, however, indicate that
“employable” does not mean “‘employable.” And it does not confer on the County any discretion to
redefine the word “employable” in order to slash the GA rolls, as respondents have done.

Respondents claim the prerogative to define “employable” as synonymous with “able bodied
and mentally competent” -- even though the Legislature deleted the latter phrase from § 17001.5,

replacing it with “‘employable” when it added subdivision (a)(4), and even though the Mooney court

' The term “notwithstanding other provisions of law” was in § 17001.5 before § 17001 .3(a)(4) was added. Section
17001.5(a)(4) authorizes counties to impose time limits for employable individuals “notwithstanding” the § 17000 mandate to
provide GA for “all” indigent persons. Respondents’ assertion that the “notwithstanding” clause authorizes counties to
disregard the general mandates of §§10000, 11000 and 17000 disregards what the Legislature did.
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had rejected that very same definition of “employable,” as neither the word’s true meaning nor
consistent with the duty to administer GA “humanely.” In Himnt v. Sup. Ct., 21 Cal.4th 984, 1012-15
(1999), the Supreme Court rejected such éclaim of discretion, advanced (along with claimed budget
shortfalls) to justify Sacramento’s curtailed eligibility rules for subsistence medical care. The Court
ruled that the new standard was unlawful under § 17000, because *‘the County must consider whether
[it] would leave some residents . . . without subsistence medical care.” Id. at 1012-14. Asin County of
San Diego v. State of California, 15 Cal.4th 68, 92, 101 (1997), the Hunt Court rejected the holding of
Bay General Cmty. Hosp. v. County of San Diego, 156 Cal.App.3d 944, 960 (1984), that the counties
must only care for “indigents as defined within [their] sound discretion.” /. at 1013. In Alford v. City
and County of San Diego, 151 Cal.App.4th 16, 28-29 (2007), the court also rejected a county’s claim

that it had “discretion” to set eligibility rules for § 17000 medical aid:

Section 17001.. . . “‘confer{s] upon the county a broad discretion . . . This discretion, however, can
be exercised only within fixed boundaries....[T|he agency’s regulations must be consistent, not in
conflict with the statute, and reasonably necessary to effectuate its purpose. [Citations.]). ..
‘[Clourts have consistently invalidated . . . county welfare regulations that fail to meet statutory
requirements.” (FHunt, 21 Cal. 4th at 991-992) [citations omitted]. . . . County standards that fail
to carry out § 17000's objectives ‘are void and no protestations that they are merely an exercise of
administrative discretion can sanctify them.’ [Citation omitted.] Courts, which have ‘final
responsibility for the interpretation of the law,” must strike them down. (/d. at 748.)

Despite these authorities, respondents lay claim to “discretion” to label indigent recipients as
“employable” without any realisﬁc assessment of whether a recipient can in fact obtain or perform
work. Although an agency’s interpretation of a statute is entitled to “consideration and respect,” it is
not to be deferred to when it is contrary to law. “Courts must . . . independently judge the text of the
statute, and agency interpretations are not binding or necessarily even authoritative.” Yamaha Corp. of
America v. State Bd. of Equalization, 19 Cal.4th 1, 7-8 (1998). That should be especially true when the
matter involves a fundamental right, such as the right to receive subsistence aid. See also Currie v.
Workers' Compensation Appeals Bd., 24 Cal. 4th 1109 (2001) (rej ecting agency interpretation of
statute that failed to consider relevant case law and other statutes).

In this case, “‘employable” should be construed narrowly, rather than — as the County would
have it — so broadly as to cover 74% of the GA population overall, and 86% of those under 64. A

narrow construction is appropriate in light of the broad mandate of § 17000 to provide subsistence aid

2

REPLY MEMORANDUM IN SUPPORT OF PETITION FOR WRIT OF MANDATE: CASE NO. RG 08391409




Heser ‘
Ehrman LLP

0O N OO g AW A

11
12
13
14
15
16
17
18

19
20
21
22
23
24
25
26
27
28

for all the indigent without other means of support. the mandate of § 11000 to construe the welfare
laws “equitably,” the broad purposes of the welfare statutes described in §10000, and the long history
of cases rejecting counties’ attempts to exclude entire classes of the indigent from these mandates.

Here, the County begins with an unlawful presumption — untethered from any evidence, and
clearly often false — that that a person is “employable” if he does not have a statement of
unemployability on file.* ACGOC § 7.08.060. Then, the County uses its Form 90-2, a relic of the
Dark Ages, as the sole basis for determining employability. Although our Opening Brief (“POB”)
pointed out the defects in Form 90-2° respondents do not defend it on its merits; they merely claim to
have “discretion” to determine employability without regard to the facts, ignoring advancing age, lack
of education, experience, skills, literacy, English proficiency, and other barriers to employment.

The predictable result is that only 26% of recipients, and only 14% of those under 64, are
classified as unemployable (Ronfeldt Dec., Exh. 3, p. 47), even though “most’ have some disability
(Cheema Dec., §8), aﬁd only about 15% of the GA population is job ready. Chéema Dec., §26;
Belchick Dec., 1 23. In comparison, Los Angeles classifies about 60% of its GA recipients as
unemployable. Reply Ronfeldt Dec., §5. The proof that respondents’ classifications are wrong in the
vast majority of cases is that historically, 85% of time limited “employable” recipients could not find
work. Lemley Dec., 4§ 5-14 & Exh. A. Even the Agency’s own recent projections assumed that after
six months, 60% of the first 3000 “employable” recipients to be ejected would reapply for and obtain
GA, presumably because they could not find work. Ronfeldt Dec., Exh. 3, p. 49. Yet, it imposes work

Tequirements, sanctions recipients for non-compliance, and time limits them as “employable,” all based

: Although the County may require recipients to file the 90-2 and impose sanctions for not filing it (ACGOC

§ 7.08.030(A)(3)) provides for a 180-day suspension), it may not deem recipients “employable” on that basis. See, e.g., Cluy
v. Tryk, 177 Cal. App.3d 119, 124 (1986) (rejecting GA limitation for persons sharing households because counties may not
“exclude an entire class of people, some of whom would eligible for aid if evaluated individually. [Citation.] These exclusions
amount to irrebuttable presumptions that members of the classes are not needy.”); Bernhardt v. Alameda County Bd. of
Supervisors, 58 Cal. App.3d 806 (1976) (rejecting GA restrictions for young adults based on presumed parental support).

3 Aside from instructing medical practitioners to rate employability “exclusive of education and skill level,” the Form (1)
contains a biased, overly restrictive listing of impairments; (2) fails to determine whether a person can perform unskilled work
as opposed to performing daily living functions; (3) provides no guidance to practitioners regarding the definitions of
disability or employability; (4) requires the checking of a box with little or no comment space; (5) depends upon a one-time
assessment, which is particularly inadequate for assessing mental disabilities, and does not provide for recommendation for
further assessment; and (6) does not require practitioners who assess mental disabilities to have expertise in that area. See
POB at pp. 9-11. Ironically, if Respondents used other forms, such as those used in CalWorks or Social Security Disability
Insurance (Ronfeldt Dec., Exh. 9), which assess disabilities much more accurately, they could help more GA recipients
qualify for SSI and save the County additional funds. Reply Ronfeldt Dec., 12, Exh, 1.
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upon manifestly incorrect “‘employability” determinations that are theoretical, unrealistic, and therefore
unlawful. Mooney, 4 Cal.3d at 679-80. Ronfeldt Dec., Exh. 2.

To support their claim of unfettered discretion, respondents mistakenly cite Tailfeather v. Bd.
of Supervisors, 48 Cal. App.4th 1223 (1996), descn'bing it as “similar.” There, however, the court |
refused to order the county to adopt specific standards goveming waiting times for health care, because
nothing in the Code required such standards, as long as the county in fact met its obligation to deliver
health care promptly and humanely. /d. at 1244-45.* Here, although respondents mischaracterize the
Petition as seeking to compel them to adopt specific employability standards, in fact petitioners seck to
compel respondents to comply with their duties under § 11000 to construe “employable” “fairly and
equitably” to effect the purposes of the GA program under § 17000 to provide subsistence aid for
indigent residents, and their duty under § 17001.5 to impose a time limit only for “employable” people.
The County has no “discretion” to redefine the words of the statute, let alone the purposes of GA as
described in §§ 16000 and 11000, which it now redefines as having only “short-term” purposes. Ford
Dec., 10. Nor should the Court “defer” to respondents’ arbitrary interpretation of “employable.”
Alford, 151 Cal.App.4th at 27 (standard of review of agency interpretation of law is “independent
Judgment of the court, giving deference . . . appropriate to the circumstances . . . [Courts] have “final
responsibility” for interpretation of the law.” 7d. at 29, citing Morris, 67 Cal.2d at 748).

“The words of the statute are the starting point. Words used in a statute should be given the
meaning they bear in ordinary use.” Only if these words are ambiguous do courts tumn to the legislative
intent and framework. Wilcox v. Birtwhistle, 21 Cal.4th 973, 977-78 (1999); see also Cejav. JR.
Wood, Inc., 196 Cal. App.3d 1372, 1375 (1987). The Random House Compact Unabridged Dictionary
(2d ed., 1996) has no separate definition of “employable,” but defines “able” as “having necessary
power, skill, resources, or qualifications,” “possessing adéquate power for doing something,” and as a
suffix, “associated in meaning with the word *“able.”” The Canibrid ge dictionary online
(dictionary.cambridge.org), defines “‘employable” as “having enough skills and abilities for someone to

employ you.” The County’s arbitrary policy of disregarding such factors as work history, skills, and

* Neither Pentye v. City and County of San Fraicisco, 118 Cal. App.4th 233 {2004), which considered a “care not cash”
program, nor Tailfeather involved the denial of any subsistence aid to a class of indisputably indigent people.
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qualifications turns the meaning of the word “employable” on its head.’

Contrary to respondents’ proposal, “able bodied and mentally competent” simply is not
synonymous with “employable.” The former can be both broader and narrower than the latter; the
concepts simply are different. As Robert Reich, the former Sec retary of Labor and now aneminent
professor of public policy, describes it, in some markets, some people with disabilities might find
work. For example, a community may have an employment program for the disabled, or asomeone
not “able bodied” might have marketable computer skills. At the same time, especially in a period of
high unemployment when employers are much more selective, people with less serious impairments,
combined with a lack of skills, education and/or work experience, might lack any reasonable chance of
successfully competing for work.  As a matter of plain meaning, “‘able bodied”’ simply is not the
equivalent of “‘employable.” Reich Dec. at § 8; see also Belchick Dec. 49 27-30.

- If “employable” were at all ambiguous, the Court should also consider whether the
construction fespondents offer would further the purposes of the GA program (Juckson v. Stockdale,
215 Cal. App.3d 1503, 1512 (1989)) to provide last resort subsistence. § 17000; Mooney, 4 Cal.3d at
676-78,; see also § 10000 (purpose of social services is to further self- respect and self- reliance);® §
11000 (welfare statutes “shall”” be “fairly and equitably” to effect purposes of the program and
administer aid “humanely”). Clearly, the termination of GA for indigent people who are not

employable in any real sense accomplishes none of these purposes.” On the other hand, a construction

’ In common usage, “employable” means “having the skills and training that are commonly and currently necessary in the
labor market to be capable of performing and obtaining gainful employment on a reasonably continuous basis when
considering the worker's age, education, and experience .. .” See, e.g., guide for Washington State workers’ compensation
clairants, (wa.gov/ClaimsIns/Providers/Vocational/Referrals/ AbilityAssess/default.asp.) See also the federal Job Corps
mission statement, also indicating that skills relate to employability. Jobcorps.dol.gov/mission.htm.

® “The purpose of this division is to provide for protection, care, and assistance to the people of the state in need thereof, and
to promote the welfare and happiness of all of the people of the state by providing appropriate aid and services to all of its
needy and distressed. . . . [A]id shall be administered and services provided promptly and humanely, with due regard for the
preservation of family life . . . and that aid shall be so administered and services so provided . . . as to encourage self-respect,
self-reliance, and the desire to be a good citizen, useful to society.”

7 The word “employable” must also be defined to give effect to all of the swatutory subparts in which it is used. County of
Yolo v. Los Rios Community College Dist., 5 Cal. App.4th 1242, 1248-49 (1992); Younger v. Sup. Ct. of Alameda County, 16
Cal.3d 30, 40 (1976). The term “employable” is used in three sections, together indicating an overarching goal of assisting
genuinely employable people to compete for work—and continuing aid for those who are not genuinely employable. Section
17001.5(a)(4), at issue here, authorizes counties to time-limit GA for “employable individuals” who have been “offered an
opportunity to attend job skills or job training sessions.” Section 17000.6, allowing counties in “significant financial distress”
to apply for a reduced GA grant amount, prohibits such counties from limiting GA to less than 9 months for “employable”
recipients who participate in job training. Section 17001.5(1)(3) authorizes counties to suspend aid for “employable”
recipients who fail to participate in job training. These several references to Job training programs for “employable”
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