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OVERVIEW

California, the San Francisco Bay Area in particular, remains in a protracted
and systemic housing crisis of monu menta l propo rtions. Rents and home prices rise
while a large percentage of the population must survive on fixed incomes or reduced
public benefits. As homelessness climbs and government resources targeted for
affordab le housing c ontinue to sh rink, nonp rofit develo pers scram ble to address the
mounting need. But increasingly, they face local o pposition f rom both commu nity
residents and local government officials acting on misinformation and sometimes
prejudice.
This manual is a tool for affordab le housing developers, advocates and local
officials seeking support for their efforts to increase the supply of affordable housing
in these critical times. It surveys the state and federal laws that provide rights,
protections and incentives for the development of transitional and permanent
housing for low income households, and it explains how to use these laws without
having to resort to costly and time-consuming law suits. Ultimately, the purpose of
these laws is to educate– to ensure that in the efforts of communities to provide
decent neighborhoods, they do not resort to unfair generalizations to exclude
resid ents beca use o f the ir inc ome , race or disability.
Specific attention is giv en to the im pact of the laws on the location and
approval of housing for homeless persons, including housing with supportive
services. In addition to these helpful law s, there are certain laws that are com monly
used by oppone nts to halt or delay dev elopmen t of afford able housing. This manual
also describes some of these. To increase the usefulness of the manual, we have also
included an appendix that contains the text of those statutes that most often come
into play when affordable housing developments are proposed.1

Readers should us e this manu al in conjun ction with Six Steps to Getting Local
1

The laws are up-to-date- as of January 1, 1999, reflecting the legislative changes
made in 1998.
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Government Approv als and Building Inclusive Community: Tools to Create Support
for Affordable Housing.2 For more information and assistance in addressing
NIMB Y proble ms, contac t:
The Non-P rofit Housing A ssociation of Northern California (NPH )
369 Pine Street, Suite 350
San Francisco, CA 94104
(415) 989-8160.

BACKGROUND
Hist orically, local governments have had broad discretion in planning, zoning
and approval of residential development. Under the state and federal Constitutions,
local governments have "police powers" to protect public health, safety and welfare,
and consequently courts have afforded communities great leeway to regulate the
kinds a nd inten sity of dev elopm ent.
Howeve r, local paroc hialism and prejudices often resulted in policies and
practices that excluded the development of affordable housing, thereby exacerbating
patterns of racial and economic segregation and creating a substantial imbalance of
jobs and housing. S eeking to avoid perceived problems of affordable housing, many
localities adopted zoning s chem es that ef fectively p recluded the development of
multifamily housin g. The passage of Proposition 13 only worsened the situation
because it resulted in commercial development becoming more tax-lucrative than
residential developm ent. And p aralleling the su bstantial increa se in afford able
housing develop men t by no npro fit de velo pers starting in the 1980's, organized
opposition by local groups has become widespread and increasingly sophisticated.
Beginning in the 1960's, the courts, Congress and state legislatures started to
recognize the disastrous effects that such unfettered local discretion can have on
racial integration, the environm ent and the provision o f afforda ble housing. Court
decisions and new federal and state laws– especially state mandated local planning
and the fair housing laws– placed significant limitations on local powers, balancing

2

Six Steps, a two page flyer, is available from NPH and Building Inclusive
Communities is published by HomeBase (1996), 870 Market Street, San Francisco, CA
94102
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the need for a ffordable housing a nd equal o pportunity with the need for local
decision making. Generally, these laws required commu nities to affirmatively plan
for affordable housing and to refrain from adopting discriminatory land use policies.
The laws discussed in this manual came out of this trend.

LAWS COVERED
These materials cover both federal and state laws. As can be seen, several
laws can be used both to support and resist development. The discussion of each
law is intend ed to pr ovide q uick ref erence . When faced with an issue encompassing
one of these laws, readers should always do further research and consider consulting
an at torney.
Some of the helpful laws included are:
<
<
<
<
<

Cali forn ia's Housing Element Law (Government Code §§65580 et
seq.)
California's "Anti-NIMBY" Law (Government Code §65589.5)
California Law Prohibiting Discrimin ation Aga inst Affo rdable
Housing (Government Code §65008)
State & Federal Fair Housing Laws (FEHA, FHA & FHAA)
The Fed eral Cons olidated Pla n and A nalysis of Imp ediments to Fair
Housing Choice Laws.

The section on laws used by opponents includes a discussion of:
<
<
<
<

California Environmental Quality Act (CEQA)
Historic Preservation
The Conditional Use Permit Process
Morato ria

Throughout the manual there are examples of the affect many of these
statutes have had or can have in specific situations. And, at the end of each section
there are sug gestions an d recomm endations o n how to use the law s both to lay the
foundation for afford able housing d evelopm ent and to h elp gain approva l of specific

4
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projects. A general discussion of the ways developers and advocates can draw upon
these law s follow s below .
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I
HOW TO USE THESE LAWS
K
K
K
K
K

For Early Advocacy & Education
When Anti-Affordable Housing Policies or Actions Are Proposed
When Proposing A Project
When A Project Denied or Approved With Prohibitive Conditions
When Litigation Is Necessary

Above all, le arn these laws yourself. This knowledge will enable your
organization to spot poten tial legal issues b efore they m aterialize, proce ed with
confiden ce in proposing projects, educate local officials and comm unity members
and, most importantly, avoid litigation. Asserting legal rights as early as possible
and thereby preventing violations is more effective and constructive than waiting
until enf orcem ent is ne cessary.
Once you have learned these laws, teach them– to your staff, other
commu nity groups and local officials. Laws a re adopted so that mem bers of soc iety
will learn and strive to meet the standards set– enforcement is the exception and
always a last resort. Besides, given the time and expe nse of law suits, litigation is
simply not an optio n for affo rdable housing d evelopers c onstrained by tight budge ts
and the time de adlines of fun ding so urces.

Early Advocacy & Education
First, take advantage of the laws that require communities to plan for
affordab le housing (see section II). Although there never seems to be enough time

6
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to do all that needs to be done to plan and construct affordable housing projects,
advocates and developers should become involved in the process of formulating
local policies on a ffordable housing before a particular project is at stake. Favorab le
local plans and policies and beneficial la nd use and development laws can save
considerab le time during the project application process by reducing the
oppor tunities f or local o fficial o r NIM BY o ppositio n.
Housing element preparation is one of many community planning and
econom ic development processes in which the local government is mandated to seek
commu nity participation. Others include the drafting of redevelopment plans and
the federal Consolidated Plan. [All communities in California must prepare new
housing elements between the years 1999 and 2003, depending on the area; and new
ConPlans are due in the year 2000.] B ut anytime a loc ality undertake s to amend its
zoning laws or oth er land use la ws, there is an opportunity for public input through
the public hearing process at planning commission, city council and board of
supervisor meetings.
Besides influencing local policy, there are many other ways to educate local
officials and mem bers of the commu nity about affordable housing laws. On e is to
schedu le meet ings w ith electe d offic ials. An other is to hold co mmu nity forum s.
When Anti-Affordable Housing Policies or Actions are Proposed
When local staff or members of the community propose discriminatory or
anti-afford able housing ordinances or policies, or when it appears that good
affordab le housing project may be denied because of local ignorance of the state and
federal laws, contact local legislators and officials and make them aw are of their
obligations. The education accomplished may not only prevent the enactment of bad
policy or the rejection of a good development, but could provide the foundation for
approval of future projects.

When Proposing A Project
First of all, keep in mind how these laws may impact the local political
situation. Often local staff or elected officials are unaware of these laws and find

Laws Affecting the Location & Approval Of Affordable Housing

7

it politically impossible to approve projects in the face of unyielding opposition.
The laws can furnish officials with the "excuse" they need to vote in favor of
affordable housing.
Prepare a leg al strateg y.3 Becom e familiar w ith the laws in this manual, and
identify the legal rights of your organization and the prospective residents of the
developm ent. If your proposal is likely to encounter illegal discrimination or raise
other legal issues, it w ould be w ise to consu lt with a lawyer as early as possible.
Addressing potential lega l problems early will tremendously decrease the chances
of litigation and also help ensure that an adequate record is made should a law suit
become necessary. Sometimes contact w ith the city attorney or co unty counse l early
on can derail possible illegal actions by local staff.
Keep records and make a good public record. These law s generally require
that certain facto rs exist befo re they apply. Con sequently it is critical that
proponents "make a r ecord" tha t establishes tho se factors. T herefore, th e keys to
using these laws effectively are:

3

2)

Keeping track of what actions are taken and what is said and written
(including newspaper articles and flyers) from the very beginning of
the project application process through the approval or denial of the
development; and

3)

Making sure that all information provided the local go vernmen t is
accurate, in writing an d covers th e elements of the particular law you
seek to invoke.

See “Six Steps to Getting Local Government Approvals,” hand-out available from
NPH (address on page two).
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EXAMPLE: The Anti-NIMBY statute (Gov. Code §65589.5)
prohibits a local agency from disapproving an
affordable housing development unless it finds that
one of six conditions exist. (See section III.) Therefore,
in order to come within the protection of the law,
project proponents should provide documentation

Threaten Legal Action As A Last Resort. If it becomes clear that the project
will be rejected, consult a lawyer and review your options. Sometimes the cost
litigation can mak e a local gov ernment re consider its p osition. Ho wever, af fordable
housing developers may be reluctant to threaten a law suit because they will be
seeking local funding or approval of other projects in the future. In those cases, they
should consider asking other advocates in the community, including legal aid
office s, to “pla y the heav y.”
When A Project Is Denied Or Approved With Prohibitive Conditions
Consult an attorney and, if you haven’t already, appeal to the coun cil or board
of supervisors, if that is an option. Once again, consider threatening litigation or
getting other advocates or groups to do so. In considering litigation, besides the cost
and risk of alienating the local government, a law suit may take too long to save the
project– a source of funds may only be available for a limited time or an o ption to
purchase land m ay expire . However, is some situations, relatively quick
administrative (in the case of violations of the fair housing laws) or legal actions
may be available. And remember that most litigation of this nature is settled well
before it would com e to trial or hearin g becaus e local gov ernments also wan t to
avoid litigation expenses.
When Litigation Is Necessary
After careful co nsideration, (making sure to take into account the relevant
statutes of limitation on filing su it) if litigation is best recour se, your attorneys w ill
need your help and full cooperation to act quickly and decisively. Compile and
organize all relevant documents and records. Make sure the attorneys are aware of
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all pertinent deadlines, i.e., when options expire or funding may be withdrawn. And
make sure they have a full understanding 1) of what the organization seeks from the
litigation, including monetary damages and 2) of the organization’s financial
constraints. In many areas it is possible to obtain free (“ pro bono”) legal
representation by major law firms. Ask your attorneys to look into that option.
Your attorneys should consider including a request for attorneys fees–
because the provision of affordable housing significantly benefits the community at
large, your attorneys may be entitled to fees if they prevail. [Moreover, they also
may be entitled to fees if they prevail on a fair housing claim– see section IV.] The
risk of having to pay fees to your attorneys ofte n acts as a co nsiderable in centive to
local go vernm ents to se ttle these suits.
Ask your attorneys also to explore opportunities for filing a m otion for a
preliminary order. (If on e of the claim s in the suit challenges the housin g elemen t,
for exam ple, the court may issue a preliminar y injunction pre venting the locality
from approving nonresidential development.) This can increase the chances of
bringin g the law suit to a q uick an d succe ssful co nclusio n.
Alw ays consider including a housing element claim in the suit if the
commu nity does not have an approved housing element or if the particular action of
the local government in inconsistent with its adopted housing element. If a court
finds that the housing element does not comply with the law, it may order the
locality to approve an affordable housing development. And because the law
requires housing element cases to be brought to hearing quickly, including a housing
element claim increases the chances of the case being r esolve d expe ditiously. (See
section II.)
Lastly, always explore ways to settle th e suit even a s it is being vigo rously
litigated. Ask your atto rneys make e very effort to engage in settlement negotiations.
Be creative dev ise ways to settle. S ometime s local officials can save face and
appear magnan imous by ag reeing to ho ld another hearing on the pro posed pro ject.
And sometimes a city attorney can take your offer to make minor changes in the
project and, coupled the authority of some of laws desc ribed in this m anual,
convinc e a city cou ncil t hat settlemen t would b e a vi ctory.

10
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II
LAWS REQUIRING COMMUNITIES TO PLAN
FOR AFFORDABLE HOUSING
K
K
K

A.

California’s Housing Element Law
California’s “Least Cost” Zoning Law
The Federal Consolidated Plan Laws

CALIFORN IA HOUSING ELEMENT LAW (Cal. Gov ernment C ode
§§65580 et seq.) [Appendix, p. 76]

Every city and county in California must adopt a comprehensive "general
plan" to gove rn its land use and plannin g decis ions. (See Government Code
§§65300 et seq.) All planning and development actions must be consistent with the
general plan.4 Think of the gen eral plan as a budget-- a bu dget for the use of a
precious and increasingly scarce resource-- la nd. Just as a g overnm ental entity
cannot expend funds until it has adopted a budget, a community may not permit the
develo pmen t of land until it ha s adop ted a va lid gene ral plan.
The general plan must contain seven elements, including a housing e lement.
The housing element must "make adequate provision for the housing needs of all
econom ic segments of the community." (§§65580 & 65583.) And while this law
does not require lo cal governments to provide housing to meet the need, it does
require that t he co mmunity plan for the needs of all their residents, including the

4

The one exception is that zoning ordinances of charter cities need not be consistent
with general plans unless the local government has elected to subject zoning to the
consistency requirement. However, it is unlikely that HCD would approve a housing
element that does not include a program requiring consistency between the element and
the zoning ordinance.
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needs of homeless people. Each community must prepare a new housing element
every five years and submit the element to the state Department of Housing and
Community Development (HCD) for review.
Housing element law is very importan t to the siting of affordab le housing and
hom eless she lters in at l east three wa ys:
First, when th e comm unity is preparing its housing element, it must
include residents and community groups in the process. This provides an
opportun ity for affordable housing advocates to urge the inclusion of policies
and pro grams that pro mote a fforda ble hou sing.
Second, an adopted housing e lement may identify sites appropriate for
affordable housing development; or the element may include a program
mandating the locality to ame nd its zoning ordinance to permit the
develo pmen t of tran sitional h ousing or hom eless sh elters.
Third, the law provides housing proponents with significant legal
leverage in gaining approval of developments. If the locality fails to adopt
a housing element or adopts one that is ina dequa te, a court can order the local
government to halt all deve lopment u ntil an adeq uate element is adopted or
order approval of a specific affordable housing development.
1.

Contents Related to the Siting and Approval of Housing.

The law requires the h ousing elem ent to conta in a detailed a nalysis of the
community’s housing needs and resources and of the local constraints to housing
developm ent. The element must then establish goals and a five year program of
actions addressing those needs, reso urces and constraints. T he requirem ents related
to the location and approval of affordable housing are described below.

(a)

Analy sis Of The Com munity's Housing Needs, Resources

12
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and C onstra ints. (§65583(a))
<

Housing Needs (§65583(a)(1) & (a)(6))

A housing element must first include an assessment of the locality's existing
and future housing ne eds. This as sessment m ust include th e comm unity’s “fair
share” of the regional needs of all income groups (very low, low, moderate and
above moderate) as determ ined by the regional coalition of governments (the
Association of Bay Area Govern ments [A BAG ] in the Bay A rea). [This is known
as the "fair sha re" regiona l housing n eed.] And it must also assess the special needs
of the d isabled, the el derly, large families, farm workers, families with female heads
of hou sehold and the home less.
<

Inventory Of Sites. (§65583(a)(3))

The element must contain an inventory of land "suitable for residential
development including vacant sites and sites hav ing pot ential fo r redev elopm ent."
It must also a nalyze how the zoning and infras tructure ava ilable to the sites will
affect develo pmen t potenti al of the sites.
<

Governmental C onstraints. (§65583(a)(4))

The document must also include an analysis of the local governmental
constraints to the development of housing for all income levels. The review must
address, at minimum, land use controls, developer fees and exactions, building codes
and permit proc essing proc edures. It mu st also “dem onstrate local efforts to remove
governmental constraints that hinder the locality from meeting its share of the
region al hous ing nee d....”
(b)

Five Year Program of Actions. (§65583(c))
<

Identification of Adequate Sites. (§65583(c)(1))

The housing e lement m ust contain an action program that identifies a dequate
sites with appr opriate zoning and infrastructu re "to facilitate an d encour age a varie ty
of types of housing for all income levels." The identification of sites must include
sites zoned for multifamily rental housing, factory-built housing, mobile homes,
emergency shelters and transitional housing.
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Where the invento ry of sites does n ot identify enou gh sites to m eet the fair
share regional housing need for each income group 5 , the action pro gram mu st:
provide fo r sufficient site s with zoning that permits owner-occupied
and rental multifa mily residential use by right, including density and
development standards that could accommodate and facilitate the
feasibility of housing for very low and low- income households.
"Use by right" means that the use does not re quire a co nditional us e permit.
While there is no express requirement that the element must identify sites for
homeless shelters or transitional housing that are developable by right, i.e. without
obtaining a conditional use permit, a recent Court of Appeal case found that an
adequate site for homeless shelters and transitional housing:
is one availab le for imm ediate deve lopment, w hich is located within
reasonab le access to public agencies and transportation services; will not
require unusually high site develop ment costs ; has availab le public services
and facilities; is consis tent with the General Plan designation and site zoning
so as to permit development of, conversion to or use of, a shelter or
transitional housing without undue regulato ry approval; an d is consisten t with
applicable parking requirements, fire regulations and design standards.
Hoffmaster v. City of San Diego, 55 Ca l.App.4 th 1098 (1997 ). And the Court went
on to expla in that:
for identification to be meaningful, it must necessarily be specific. It must
set for sites which will be available to be developed, without restrictive
zoning burdens which combined w ith the NIMBY (Not In My Back Yard)
factor... become insurmountable or produce protracted delays and deterrent
cost increases.... Finally, through its action program, City bears the
responsibility to ensure the regulatory process actually encourages the
development of emergency shelters and transitional housing.

4

Beginning with its next five year housing element, a community may identify sites
for up to 25% of its need in any income category by identifying dilapidated units for
which there is committed financial assistance to rehabilitate the units. (AB 438
(Torlakson) amending §65583.1.)

14
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In addition, th e state Dep artment of Housing and Co mmun ity Development
(HCD) will not approve an element when the zoning approval process allows
imposition of vague, over-broad or unreasonable conditions.
<

Remova l of Governm ent Constrain ts (§65583(c)(3)

The program of action must also contain a p rogram to “address a nd, where
appropriate and legally possible, remove governmental constraints” to the
development of housing. The refore, although the local go vernment has the
discretion to determin e what local ordinan ces and p olicies are “ap propriate” to
remove, if the housing element identifies a particular constraint as a problem it must
include a program that address es the harm ful effect o f the barrier. F or examp le, if
the housing element indicates that the zoning ordinance does not allow for sufficient
densities to facilitate the development of housing affordable to very low or lowincome families, if it is “appropriate and legally possible” the element must include
a program to amend the zoning ordinance or otherwise address the problem of
insufficient densities.
2.

The Adop tion & App roval P rocess . (§§ 65585, 65587, 65588,
65588.1 & 65589.3)

Gen erall y, every five years the regional co alition of go vernmen ts must, based
on determinations by HCD and the state Department of Finance, determine each city
and county's share of the regional housing need for all income levels. (ABAG does
this in the Bay Area.) Then each local government must prepare an updated housing
element that cov ers the f ive year p eriod. The current five year period has been
extended by five years due to state budget problems. For com munities w ithin
AB AG 's jurisdiction, the next housing element update is due June 30, 200 1. And
ABAG will assign each community its new share of the regional housing need by
June 30, 2000.
Each time the com munity revises its housing element, it must submit the draft
revision and then the adopted element to HCD for review. A court w ill not presume
that a housing element is adequate if HCD finds that the element does not
substantially comply with the law. And a local government may not adopt a housing
element found out of compliance by HCD unless it mak es express f indings w hy it
believes that the element does comply with the law. But even if the locality makes
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such a finding, a court will probably place great weight on HCD's interpretation and
could find the element invalid.
3.

The Effect Of The Law On The Siting And Approval O f
Affordable Housing. (§§65754 to 65760)
(a)

Failure To A dopt An U pdated Elem ent.

When a local government fails to adopt an updated housing element, the
general plan is invalid. Because all planning and development approval decisions
must be consiste nt with the general pla n, a local gov ernment m ay not procee d to
make land use decisions and approve development un til it has adopted a valid
housing elemen t. If challe nged in court, the court m ay issue an ord er that curtails
the ability of the community to approve subdivisions, or zoning changes or to issue
building permits.
<

In addition, a court may order the approval of proposed affordab le
housing developments, including housing for the hom eless.
(b)

Adoption O f An Inade quate Elem ent.

When the adopted element fails to comply with the law the same legal
remedies are available as when the community fails to adopt a h ousing elem ent.
With respect to the siting of affordable housing or shelters, HCD will find an
element ina dequate w hen the elem ent:
<

Fails to provide zoning f or emergency shelters

<

Fails to identify enou gh sites feasible to accommodate the
com mun ity's regional fair share housing and does not c ontain
a program to rezone to provide enough multifamily sites,
developa ble by right, to meet the need for low and very lowincome housing (local growth controls notwithstanding).

(c)

Failure To C omply W ith An Ad opted Elem ent.
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When the community adopts a housing element that includes sites and
programs for the development of affordab le housing , it may not act co ntradictory to
the terms of the element, an d it must implement the element’s p rograms in
accordan ce with the terms spec ified in the ele ment.

EXAMPLE: If the element identifies certain sites or
zoning categories as permitting the development of
emergency shelters (as it must), the local government
agency may not deny approval of a proposed shelter
that otherwise satisfies the local planning and
building code requirements. However, it would be
permissible for the locality to require a CUP provided
the conditions do not discourage the development of

Another EXAMPLE: If the element includes a program
to amend its zoning ordinance to permit group homes
for more than six persons in residential zones and it
has not amended its ordinance, it may not refuse a
zoning change requested by the developer of a group
home if the change is consistent with the amendment
required by the element.
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THE "LEAST COST" ZONING AND SUBDIVISION LAWS (Cal.
Government Code §§65913, 65913.1 [Appendix, p. 90] & 65913.1)

§65913.1, like the Housing Element Law, requires communities to zone that
makes development of housing affordable to low income families feasible. It
expressly mandates that local government “designate and zone sufficient vacant
land” to meet the community's fair share of the regional need assigned by the
regional coalition of governments. S ites must be z oned “w ith appropr iate
standards,” meaning:
densities and requirements with respect to minimum floor areas, building
setbacks, rear and side yards, parking, the percentage of a lot which may be
occupied by a structure, amenities, and other requirements imposed on
residential lots pursuan t to zoning au thority which co ntribute signif icantly to
the economic feasibility of producing housing at the lowest possible cost
given economic and environmental factors, the public health and safety, and
the need to facilitate the development of housing for persons and families of
low or mode rate inco me....
The obligation to zone sufficient sites to meet the community’s share of the
regional housing n eeds is in addition to that contained in the Housing Element laws.
This statute can b e used like th e Housin g Eleme nt law and helps to clarify the
Housing Elem ent la w's requirement to ide ntify "adequa te sites" for af fordable
housing. A community that fails zone sites at sufficient densities to make f easible
the develop men t of h ousi ng affordab le to v ery low income ho useholds m ay be in
violatio n of this law.
§6591 3.2 provides that in regulating subdivisions, a local government may
not impose design criteria for the purpose of rendering an affordable housing
development infeasible, and must consider the effect o f its ordinances and actions
on the housin g needs o f the region . Lastly, this statute prohibits imposing standards
and criteria for public improvements (such as streets, sewers, schools or parks)
which exceed those imposed on other developments in similar zones.
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THE FEDERAL CONSOLIDATED PLAN OBLIGATION (42 U.S.C.
§§12701 et seq., 42 U.S.C. §§5301 et seq., 24 C.F .R. Parts 91 & 5 70.)

In order to receive federal community development funds from the
Department of Hou sing and U rban De velopment (HUD ), cities (“entitleme nt”
jurisdictions), urban counties and smaller cities (“consortia”), and states (on beha lf
of rural communities) must prepare a consolidated plan (ConPlan) to prioritize how
it will allocate these funds. (The funds include the Community Development Block
Grant (CDBG), Hom e Investment Partnership Act (HOME) fund s, and funds for the
McKinney Homeless A ssistance Program.) Like the housing element (after which
it was patterned), the ConPlan is a five year plan that must: 1) identify housing
needs, 2) identify barrie rs to affordable housing development, 3) prioritize the needs
and establish programs addressing the needs and the barriers. And like the housing
element law, the ConPlan laws mandate that the local activities funded by the HUD
programs must b e consi stent w ith the C onPlan . In most communities in the Bay
Area, the next five year ConPlan will be due in the year 2000.
For rural communities, the lik elihood tha t a local gov ernment o r nonprof it
developer will receive HUD funds for a particular development will depend upon
the determinations in the state ConPlan regarding the housing needs in that
com mun ity.
1.

Analysis of Needs and B arriers.

Although a ConPlan does not have to inventory or identify housing sites, the
law does obligate jurisdictions to analyze and address the housing needs of low and
very low income households, including the need for homeless facilities and services.
And similar to the housing element requirement to analyze local government
constraints on housing development, the ConPlan must contain an analysis of the
housing market that addresses the “ba rriers to affor dable hou sing.” The analysis
must consider land use controls, growth controls, zoning, and building codes, among
other things.
2.

The Strategic Plan and the Annual Action Plan.

Based on the severity of need in different categories (income, owner or
renter) and existing resources, the ConPlan must then include a five year Strategic
Plan which prioritizes the needs and establishes specific objectives for addressing
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the needs. The ConPlan must describe a strategy which addresses needs for
emergency shelter and tra nsitional hou sing and w hich will remove or reduce the
barriers identified in the market analysis.
In addition to the five year Strategic Plan, the ConPlan laws require
communities to submit an annual action plan that states with specificity what actions
the jurisdiction will take to carry out its Strategic Plan.
3.

Certifications.
a)

Affirmatively Further Fair Housing.

Each ConPla n ( & ann ual action plan) must include a certification that the
jurisdiction will “affirmatively further fair housing”. To make this certification, the
local government (or consortia or the state) must have prepared and be implementing
an Analysis of Imped iments to Fair Housin g Choice (“A I”). The AI must identify
local barriers to eq ual housin g opportu nities being available to all of the groups
protected under the f ederal Fair Housing Act (see Section IV of this manual)-- race,
color, religion, sex, familial status, national origin, or mental or physical disability.
The AI must then indicate “appropriate actions to overcome the effects of any
impedimen ts identified through the analysis.” (24 C.F.R. §§ 91.225, 91.325 &
91.425.) All jurisdictions should have completed their first AI by February 1996.
HUD ’s “Fair Housing Planning Guide” contains a detailed description of
what an AI should contain. The guide defines an impediment as “[a]ny actions,
omissions, or decisions taken because of [the protected classifications] that restrict
housing choices or the availability of housing choice, and any actions, omissions or
decisions that have this effect.” The guide goes on to include restrictive zoning
practices and excessive fees as examples of potential impediments.
For rural communities, the state must ensure that communities receiving
HUD funding through the state meet the ir obligation to affirmative further fair
housing in accordance with the state AI. The state may require a local government
to prepare its own AI o r to take specific actions to overco me local barriers to fair
housing.
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b)

Acting Consistent With & “Following” the ConPlan

The local government must also certify that housing activities in the
commu nity funded by HUD are con sistent w ith the C onPlan ’s strateg ic plan. This
means that the activities must address the needs identified in the plan. Communities
receiving CDBG must also certify that they are “following” the ConPlan. This
means that jurisdictions must be implementing all of the actions in the annual action
plan.
4.

Citizen Participation Plan

Each jurisdiction, consortium or state must have a written “citizen
participation plan.” It must “provide for” and “encourage” public involvement of
all income groups in the preparation of the ConPlan. There must be public hearings
at accessible locations and at convenient times. And there governmental body must
make a written response to any written comments that are submitted.
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HOW TO USE THESE PLANNING LAWS
Use these laws to ensure that local gov ernments plan for affordable housing
and emergency shelters. The housing element and ConPlan adoption processes
present the opportunity to change re strictive land use p olicies and to add conc rete
programs that will facilitate affordable housing development. If the housing element
requires the comm unity zones sufficient sites for multi-family housing and sh elters
with adequate sewer and water services, it will help avoid future disputes over the
location and appr oval of af fordable h ousing. Th e housing element ca n include
exemptions for affordable housing from prohibitive development fees, development
standards or CUP requirements. Both the housing element and the ConPlan can
commit the locality to targeting its federal HOME funds or redevelopment tax
increment funds for very low income households and homeless persons or to adopt
an inclusionary zoning ordinance.
Early Advocacy & Education: Get involved in the housing element and
ConPlan preparation processes– these laws require public participation. This is the
opportun ity to educate loc al officials and community members and to make sure that
the necessary land use provisions are in place to make the developm ent of aff ordable
housin g possi ble.
When Anti-Affordable Housing Policies Are Proposed: If a good housing
element or ConPlan has been adopted, there may be policies or programs in these
plans that would conflict with the proposed programs. Remember, local
governm ents may not act contrary to their housing elem ents or their ConPlans. If
the housing element is inadequate, this is the time to make the jurisdiction aware of
its obligation to plan for affordab le housing , not against it.
When Proposing A Projec t: Review the housing element and ConPlan prior
to applying , and find out if the housing element has been approved by HCD and the
ConPlan has be approved by HUD. If you discover programs that will increase the
viability of your proje ct, inform the local staff o f this in your app lication. If the site
you have selected is identified as a site for affordable housing in the housing
element, point this out to staff as well– they may be ab le to use the d esignation to
quell any early NIMBY opposition. And if HCD has found the element out of
compliance, suggest to the staff that the approval of your development may increase
the cha nces of HCD ultimate ly approv ing a rev ised elem ent.
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Remember also that both the housing element and the ConPlan requ ire
communities to take steps to remove barriers to affordable housing. If these
docume nts contain programs or actions to address local laws or policies that present
a const raint to th e propo sed dev elopm ent, poin t these o ut as w ell.
In applications, correspondence and public testimony, make reference to any
helpful housing element or ConPlan provisions and to the community’s obligation
to have and carry out an adequate housing element and ConPlan.
When A Project Is Denied Or Ap proved With Proh ibitive Restrictions:
Consult an attorn ey and ap peal to th e coun cil or bo ard of s upervi sors, if that is an
option, referencing relevant provisions of the element and the ConPlan, as well as
any inadequacies in those documents that affect the development. As always,
consid er litigatio n as a las t resort.
When Litigation Is Necessary: Remem ber, when the housin g elemen t is
attacked, a court may issue a preliminary injunction restricting the power of the local
government to approve other developments, including nonresidential developments.
Even the threat of such an order can increase the chances of settlement. And as
explained above, if the element is out of compliance, a court may order the local
government to approve the project. If the denial or conditions conflict with some
provision in the element, a court may overturn the locality’s action.
When challenging a housing element or an action that is inconsistent with a
housing element the statute of limitations is 90 da ys, except that a developer or
interested citizen may trigger a one year statute of limitations that begins running 60
days after sending a notice to the locality demanding revisions in the housing
element. Obviously, this is somewhat confusing and should be discussed with an
attor ney.
In some situations, it may also be possible to bring a suit challenging the local
governm ents failure to implement or “follow” its ConPlan when the denial of a
develo pmen t is incon sistent w ith the C onPlan .
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III
CALIFORNIA’S “ANTI-NIMBY” LAWS
K
K
A.

The “An ti-NIM BY” Sta tute
Bonds and Attorneys Fees in Suits Attacking Housing

THE "ANTI-NIMBY" STATUTE (Cal. Government Code §65589.5)
[Appendix, p. 91]

Even when c ommu nities have h ousing elem ents that plan for afford able
housing for fam ilies and the hom eless, they will often deny approval of good
developments. Misinformation and prejudice can generate fierce neighborhood
opposition to proposed projects. Faced with such strident local resistance, local staff
and elected officials freq uently find it politically imposs ible to appro ve afford able
developments.
In 1984 the Legislature adopted §65589.5, recognizing that the lack of
commu nity acceptance of affordable housing resulted in discrimination against lowincome and minority households, a lack of housing to supp ort job growth and
environm entally destructive urban sprawl. The law prohibits a local agency
(including a planning commission) from 1) disapproving a low or moderate income
housing development, or 2) imposing conditions (including reduction in density) that
make the development "infeasible" unless one of the following is true:
1.

The comm unity has a dopted , up to date housing e lement in
substantial compliance with state law , and the development is not
needed for the com munity to me et its fair share regional housing need
for very low, low or moderate-income housing;

2.

The developm ent wou ld have a sp ecific, direct, qu antifiable
unavoidable adverse impact on the public health or safety, based on
objective written standards as they existed o n the date the application
was deem ed com plete, and there is no feasible method to mitigate or
avoid the impact without making the project unaffordable;
State or federal laws (e.g. environmental laws) require disapproval or

3.
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the imposition of conditions, and there is no way to comply without
making the development unaffordable;
4.

The development would increase the concentration of affordable
housing in a neighb orhood a lready has a disp roportionately high
number of lower income f amilies, and the development can't be
approve d at one of the sites identif ied in the ho using elem ent;

5.

The development is proposed on land a) zoned for agricultural or
resource preservation which is surrounded on two sides by land used
for such purposes, or b) which does no t have adequate sew er or water;

6.

The development is inconsistent with the land use designation in the
communit y's general plan (inconsistency with the zoning ordinance
alone is not enoug h), and the community has adopted a valid housing
elemen t.

If a local government denies or unreasonably conditions approval of an
affordab le development without making one of these findings in writing or without
providing substantial evidence to supp ort one of these findings, a court must order
the jurisdiction to comply with the statute within 60 days. If the locality fails to
com ply, the may issue a ny order nece ssary to ensure th e purpose of the law is
fulfilled, which could include an order to approve the development. The local
government has the burden of proving that its findings are valid (see Gov’t
Code §6558 9.6).
EXAMPLE: After NIMBY opposition, a city council denies
a CUP for an affordable housing project that was
recommended by staff and approved by the planning
commission. The only findings are those contained in
the minutes which recite the neighbors asserted
concerns over “traffic” and “school overcrowding”
even though the staff analysis concluded that
neither of these concerns was supported by the data.
This decision violates the statute because the findings
are not based on written standards ( see Factor 2);
indeed in the only consideration of written
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A word about school impacts: Sometimes opponents or local officials raise
concerns about the impact of developments on schools. At least one trial court has
held that this is not a legitimate health and safety concern (Factor 2) because
California law already provides a mechanism for mitigation of school impacts– see
Education Code §17620 and Government Code §65995.

ANOTHER EXAMPLE: A city council denies a nonprofit
developer’s request for a variance to permit high
density for an affordable project in a medium
density zone. However, the project being consistent
with the designation in the general plan’s land use
element– “medium to high density residential.” The
statute probably requires the jurisdiction to approve

Over-concentration of low income hou seholds (Factor 4 ). This exception
should be available only when development is proposed for a census tract where the
percentage of low and very low income households is disproportionately his as
compared to other census tracts with a significant number of low and very low
income house holds. And, the locality must also consider whether denying a project
under this factor would violate the fair housing laws, including Government Code
§65008 which prohibits discrimination against affordable housing.
The Anti-NIMBY law can provide local officials with the basis for approving
otherwise unpopular projects. When they do not want to "take the blame" for
approving the project, they can point to this law and say that they had no choice–
far from the ideal, but sometimes necessitated by political realities.
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B.

BOND REQUIREMENTS & ATTORNEYS FEES IN SUITS
CHALLENGING AFFOR DABLE HOUS ING (Cal. Cod e of Civil
Procedure §529.2 & Government Code §65914)

Challengers filing suit to ha lt affordable housing developments can be
required to post a bond. The court will require the plaintiffs to post a bond as
security for costs and damages caused by the delay of the project if: 1) the lawsuit
was brought in bad faith, vexatiously, for the purpose of delay, or to thw art the low
income nature of th e project; and 2) the plaintiff will not suf fer undu e econom ic
hardship by filing the bond. (Code of Civ. Proc. §529.2)
If opponents a suit against the local agency challenging the approval of an
affordab le housing development and lose, the court may order that challengers pay
the public entity's attorneys fees and costs if it finds that: a) the action was frivolous
and undertake n to delay or thw art the affor dability of the development and b) the
challengers were denied a preliminary injunction or the public entity prevailed on
a motion for "summary judgment." (Government Code § 65914)
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HOW TO USE THESE ANTI-NIMBY LAWS
Use these laws to encourage local governments to approve affordab le
housin g and e merge ncy shelte rs.
Early Advocacy & Education: Meet with local officials prior to proposing
any specific project, and in this non-adversarial environment, explain these antiNIMBY statutes to them and wh y the Legislature thought it important to adopt them.
When Anti-Affordable Housing Policies Are Proposed: In addition to
raising housing element issues with staff and elected officials point out the important
policy reasons be hind the ad option of th ese statutes an d the fair ho using laws
(discussed in the next section).
When Proposing A Project: If you anticipate NIMBY problems, determine
in advance whether your project is pr otected by the anti-NIMBY law. Is the
locality’s housing element out of compliance? Is the project consistent with the
site’s land use designation in the general plan (even if it would require a zoning
change)? Is the site in one of the low est in com e cen sus tracts in the com mun ity?
What he alth & saf ety concerns c ould be rais ed by neighb ors of the d evelopm ent?
Prepare and submit extensive documentation that will demonstrate that the
project fits within the terms of the anti-NIMBY law. For example, provide
informatio n docum enting the a ffordability of the housing and the income range of
the residents. If there are any traffic or parking studies establishing that your
development will not ove rburden th e adjacent streets, submit those. And be
prepared to explain why any purported school impacts are addressed by existing
compensation provisions in state law.
When A Project Is Den ied Or Ap proved W ith Prohibitive Restrictions:
As always, cons ult an attorney an d appeal to the council or board of superv isors, if
you haven’t already. In your appeal, reference any violation of the anti-NIMBY law,
such as the failure to issue proper written findings or that the finds are not based on
objective standards. Im mediately request copies of the tapes of the public hearings.
When Litigation Is Necessary: The Statute of Limitations for filing suit is
90 days. Remember, the court may order the project approved or it may overturn
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any unreasonable conditions placed on the development’s approval. Comin g up with
reasonab le conditions which the court could substitute for unreasonable conditions
or the locality’s denia l of the proje ct could provide a fruitful avenue for settleme nt.
Of course, if the developm ent is appro ved and N IMBY ’s file suit again st it,
make sure that your attorneys and those of the local government are aware that a
court can order the challenge rs to post a bond protecting the project from financial
losses during the litigation and could be held liable for attorneys fees.
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IV
LAWS PROHIBITING DISCRIMINATION AGAINST
AFFORDABLE HOUSING & ITS RESIDENTS
K
K

K

A.

California Law Prohibiting Discrimination v. Affordable Housing
California & Federal Fair Housing & Other Civil Rights Laws
<
California Fair Employment and Housing Act
<
Federal Fair Hous ing Act (“Title VIII”)
<
Federal Fair Housing Amendments Act of 1988
<
Title VI of the Civil Rights Act of 1964
<
The Americans With Disabilities Act of 1990
<
Section 504 of the Rehabilitation Act of 1973
<
Group Home & Other C ongregate Living Arrangement Laws
California & Federal Constitutions

CALIFO RNIA LAW PRO HIBITING DISCRIMINATIO N AGAINST
AFFORDABLE HOUSING (Government Code §65008) [Appendix, p. 94]

§ 65008 forbids discrimination against affordable housing by local
government agencies exercising their planning and land use po wers. Spe cific ally,
the statute prohib its actions, law s or policies th at discrimina te against: 1) a ffordable
housing (including homeless shelters), 2) the residents or potential residents of
affordab le housing, or 3) the developers of affordable housing or shelters, if the
discriminatio n is based o n:
1)
2)
3)

Race, sex, color, relig ion, e thnicity, national origin, ancestry, lawful
occupation, or age;
The method of financing (i.e. that the develop ment is subsidized);
Occupancy by low or moderate income persons.

The kinds of things that are prohibited include:
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<

Denying individuals or groups residence, own ersh ip, tenancy or any
other land use;

<

Discrimination against a housing development or shelter through the
enactment or implementation of planning or zoning ordinances;

<

Imposing different re quiremen ts on affor dable developments or
shelters than those imposed on non-assisted developments.

Howeve r, the law expressly allows local agencies to give preferential
treatment of assisted housing and emergency shelters.
Significantly, just as with the other state and federal fair housing laws (see
discussion of the fair housing laws, be low) this law applies even when the
discrimination is not intention al. It applies to an y local agency ac tion that has a
disproportio nate impact on assisted developments or the potential minority or low
income occupants. When a local action re sults in such a disparate im pact, it violates
this law unless the agency can establish that the action is justified by a legitimate or
compelling governmental pu rpose and that there are no less discriminatory
alternatives. Therefore, even when local agencies come up with other excuses for
denying projects, e.g. density, traffic or parking, the denial still may violate the law.
EXAMPLE: In response to local opposition a local
government bases denial of a CUP for a homeless
shelter on relatively vague or unsubstantiated
grounds such as "lack of services" or "neighborhood
incompatibility." However, if the agency does not
apply similar criteria to other housing projects or if
its findings do not establish a compelling reason for
the denial and demonstrate that there is no other

B.

CALIFO RNIA AND FEDERAL FAIR HOUSING AND OTHER CIVIL
RIGHTS LAWS (Cal. Government Code §§ 12900- 12996 (FEHA) & 42
U.S.C. § 3601 et seq. (FHA) [ Appendix p. 95], 42 U.S.C . §§2000 d (“Title
VI”) 42 U.S.C. §§12210 et seq.(ADA) & 29 U.S.C. §§ 1691 et seq.)
The federal Fair Housing Act (FHA) (42 U.S.C. §3601 et seq. or "Title VIII")
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prohibits local governments and individuals from denying or “to otherwise make
unavailable” housing to persons based on race, color, religion, sex, familial status,
national origin, or menta l or physical disab ility.6 The Ca lifornia Fair
Employment and Housing Act (FEHA– Government Code §§12900-12996
[specifically §§12955 et seq]) prohibits discrimination on the same bases and adds
two others– marital status and ancestry. As with state law prohibiting
discrimination against affordable housing (Government Code §6500 8, above), these
laws cover ac tions that hav e a di scrim inato ry effect on the protected groups as well
as inten tional di scrimin ation.
In addition, the Americans with Disabilities Act of 1990 (ADA) (42 U.S.C.
§§12210 et seq. and Sectio n 504 of the Reha bilitation Act of 1973 (29 U.S.C.
§§1691 et seq. also prohibit discrimination by local government against disabled
people. Section 50 4 requires c ommu nities to afford pe rsons with disabilities equal
opportun ity in any activity fu nded b y the fede ral gov ernme nt. The AD A essentia lly
extends the protections of 504 to all ac tivities of local a gencies an d private
individuals regardless of the presence of federal funding.
1.

Land Use D iscrimination in General; CUP R equirements.

The California Fair Employment and Housing Act (FEHA-- Government
Code §§12900- 12996) expressly proh ibits discrimina tion through public or private
land use practices and decisions, including "restrictive covenants, zoning laws,
denials of use permits and other actions authorized under the Planning and
Zoning Law... that make housing o pportunities unavailable." (§129 55(l))
Similarly, courts have held that the FHA pro hibits public and private land use
practices and decisio ns that expr essly discriminate against or have a disparate impact
on one of the p rotected group s.
<

Intentiona l Discrimination & Discrimination By Effect.

Communities may be violating these laws if they maintain zoning ordinances
or conditional use permit requirements that either intentionally discriminate or have
the effect of discriminating against a members of a protected class. A local zoning

6

In addition, Title VI of the Civil Rights Act of 1964 prohibits discrimination based
on race, color or national origin by any recipient of federal funds, including HUD
funds. (42 U.S.C. §2000d.)
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ordinance that excludes or requires a CUP for a particular use or type of housing
may have the effect of discriminating against the class of persons which has a
disproportionate need for that kind of housing (such as racial minorities, families
with children, or persons w ith disabilities).

EXAMPLE: In communities where, a disproportionate
share of the people who are homeless are racial
minorities or mentally disabled, a zoning code that
prohibits or places unreasonable conditions on approval
of homeless shelters may violate the law. The prohibition
or the conditions are legal only if the local government’s
purpose is compelling and there is no other way for the
community to achieve that purpose without
discriminating against shelters. A requirement that
homeless shelters cannot be located within 1500 feet of

Under state law, to justify an action, law or practice that has a discriminatory
effect, the local government m ust demonstrate that it was "n ecessary to achieve an
important purpo se suff iciently co mpellin g to ove rride the discrim inatory ef fect."
And in determining whether it was necessary, the locality (or a court) must “consider
whether or not there a re feasible a lternatives that w ould equa lly well or better
accomplish the purpose advanced with a less discriminatory effect.” (Government
Code §12955.8.) Similarly, under federal law, the agency would have to establish
at least a legitimate purpose and that there were no less restrictive alternatives.
2.

Discrimination Against Housing For People with Disabilities

Cali forn ia's FEHA and the federal Fair Housing Amendments Act of 1988
(FHAA) prohibit housing discrimination against people with disabilities in land use
practices an d decisions . The FH AA de fines disab ility or “handicap ”as:
(1) a physical or m enta l imp airm ent w hich subs tanti ally limits one or more
of such person’s ma jor life activities, (2) a record of having such an
impairme nt, or (3) being regarded as having such an impairment, but does not
include curren t, illegal us e of or a ddiction to a con trolled su bstanc e...
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42 U.S.C. §3602(h). These laws apply to persons diagnosed with HIV/AIDs. As
Congress indicated when it passed the FHAA:
The Act is intend ed to proh ibit the applica tion of spec ial requirem ents
through land-use re gulations, restrictive covenants, and conditional or special
use permits that have the effect of limiting the ability of such individuals to
live in the residence of their choice in the community. [House Report 100711, p.24]
Therefore, any local zonin g ordinan ce that expr essly treats housin g for peo ple with
disabilities differently than other housing would violate state and federal law.

EXAMPLE: A zoning ordinance that requires group
homes for persons with certain disabilities to apply
for a CUP but does not require a CUP for other groups

And just as with discriminatio n against the other grou ps protected by the fair
housing laws, a zoning ordinance or CUP requirement that applies to all housing, but
that has a disproportionate effect on housin g used or d esigned fo r persons w ith
disabilities may violate these unless the local government can demonstrate sufficient
justification for them.
(a)

Reas onab le Acc omm odatio ns.

In addition to prohibiting discriminatio n against ho using for p ersons w ith
disabilities, both FEHA and FHAA requires local governments, when considering
a proposed housing project for the disabled, to take affirmative steps to
accomm odate the special needs of housing for disabled pe ople. Thes e laws ob ligate
commu nities:
to make reasonable accommodations in rules, policies, practices, or services,
when such acco mmod ations may be necessary to af ford [per sons with
disabilities] equal opportunity to use and enjoy a dwelling.
(42 U.S.C. §3604(f)(3)(B) and Cal. Government Cod e §12927(c) (1).) Acc ordingly,

34

Laws Affecting the Location & Approval Of Affordable Housing

not only must the local government treat housing for disabled people no differently
than other housing, it also has an affirmative duty to accommodate the special
require ments o f the ho using in the enf orcem ent of its land us e and z oning l aws.
In addition to th e FHA A, the ADA and Section 504 also require local
agencies to make reasonable accommod ations for the needs of disabled people.
These laws require that local agencies make "reasonable accommodations" for the
needs of disabled people just as does the FHAA. (However, federal courts have
reached different conclusions on the question of whether the ADA applies to
planning and zoning decisions; the Ninth Circuit Court of Appeals (covering
Califo rnia) ha s yet to add ress the q uestion .)
What is a “reasonable accommodation?” The accommo dation mu st be
necessary, and in the zoning context that means that without the accommodation the
housing would not be appro ved or, if ap proved, w ould not b e financially fea sible or
accessible to the persons for which it is intended.
Only "reasonable"
accommodation is required, which means that an accommodation is not mandated
when it will place a great financial hardship or undue burden on the agency or when
it will require the agency to fundamentally alter its zoning scheme.

exam ple of a reasonable accommodation: allowing a
group home for persons with a particular disability to
have fewer parking spaces. Such an accommodation
would be appropriate when decreasing the number of
spaces is necessary to render the housing financially
feasible and reasonable because it is likely that fewer

These protections a nd obligatio ns usually come into play when group homes
or reside ntial care facilities are pro posed .

(b)

Group Homes, Residential Care Facilities and Other
Congregate Living Arra ngements. [Appendix, p. 103]

One of the first obstacles confronted by organizations seeking to develop
permanent or transitional g roup living e nvironm ents for pe rsons with physical or
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mental disabilities is deter mining un der wha t local zoning definition the ir proposed
housing fits. However, the terms “group home” and “residential care facility” are
general term s and may m ean different things depending on the zoning laws of the
local community and the particular population served. “Group home,” being a
relatively new expression, is not found in most local zoning ordinances, and
“residential care facility” is defined differently dep ending o n the com mun ity.
Further muddying the picture, neither federal nor state law provide clear definitions.
Known by many names, group homes or residential facilities are residences
where the residents receive full-time or part-time care or services or live together
in a supportive living environment. Generally, thos e facilities which provide
extensive care, treatment or services require licenses, while those that provide
shared living for pa rticular popu lations and lim ited services are exempt from
licensing. (Health & Safety Code §§150 2 & 15 05.) Health & Safety Code §1505(h)
exempts, from state community care facility licensing requirements:
Any house, institution, hotel, homeless shelter, or other similar place that
supplies board and room only, or room only, or board only, provided that no
resident thereof requires any element of care as determined by the director [of
the State Departme nt of Social Services (D SS)].
But regardless of a group living facility’s denomination or licensing, because
they provide permanent housing for people, they are subject to the state and federal
fair housing laws. And to the exten t they are reserve d for occu pancy by physically
or mentally disabled people, local agencies may not treat these fac ilities differently
that other housing without a compelling reason and must make reasonable
accommodation for these facilities in their land use policies and decisions.
Con sequ ently, when assessing the zoning requirements for proposed group
housing for people with disabilities, developers must carefully read the definitions
in the local zoning ordinance and then c onsider ho w these a re affected by the state
group housing la ws discussed below and the fair housing laws. Local ordinances
define group living arrangem ents unde r a variety of term s including “ commu nity
care,” “congregate care,” “intermediate care,” “recov ery,” “transitional shelter care ,”
or variatio n of tho se desig nations . State law defines group care housing according
to the type of care provided and only applies of those facilities for which licenses are
required.
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California law defines several categories of licensed, residential com munity
care facilities:
Comm unity Care Fa cility (Health & Saf ety Code §1502):
[A]ny facility, place or bu ilding that is m aintained an d operated to
provide nonmedical residential care, day treatment, adult day care, or
foster family agency services for children, adults, or children and
adults, including, but not limited to, the physically handicapped,
mentally impaired, incompetent persons and abused or neglected
children, and includes the following:
(1) “Residentia l facility” means a family home, group care facility, or
similar facility for 24-hour nonmedical care of persons in need of
personal services, supervision, or assistance essential to sustain the
activities of daily liv ing or f or the p rotectio n of the individ ual....
(7) “Social Rehabilitation facility” means any residential facility that
provides social rehabilitation services for no longer than 18 months in
a group setting to adults recovering from mental illness who
tempo rarily need assistan ce, guid ance, o r couns eling....
(11) “Transitional shelter care facility” means any group ca re facility
that provides 24-hour n onmedical care of persons in need of personal
services, supervision , or assistance e ssential for sustaining the
activities of da ily living or for the protection o f the individ ual.
Residential Care Fac ilities for Perso ns With Chronic Life-Threatening Illness
(Health & Safety Code §1568.01)
These commu nity care facilities are licensed un der this sepa rate
category and are for persons with “HIV disease or AIDS” who need “ongoing
assistance with daily living without which a resident’s physical health, mental
health, safety, or welfare would be endangered .” W ithin this c ateg ory,
“residential care facilities” are facilities for adults, emancipated minors or
family units.
Residentia l Care for th e Elderly (Health & Safety Code §1569.2)
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Pursuant to Health & Safety Code §1502.5, community care facilities
for person s over 6 0, “Residential care facility for the elderly,” are exempt
from the licensing requirements for community care facilities.
Intermediate Care Facility/Dev elop men tally D isabled (Health & Safety Code
§1250(e) (g) & (h))
These are facilities with 4 to 15 beds that provide 24-hour personal
care, habilitation, developmental and/or supportive health services and
nursing supervision for developmentally disabled persons who have
intermittent recurring needs for nursing services, but have been certified by
a physician and surgeon as not requiring availability of continuous skilled
nursing care.
Congre gate Living Health Fa cility (Health & Safety Code §1250(i)(1)
These are residential homes with a capacity of no more than six beds
(unless operated by a city and county) which provide inpatient care, including
the following basic services: “24-hour skilled nursing and supportive care,
pharmacy, dietary, social recreational” and either ventilators, services for
terminal illness, or services for “catastrophically and severely disabled”
people.
(c)

Housing for Six or Few er Residents

California law requ ires that lo cal g overnments treat man y licensed group
homes and residential care facilities with six or fewer residents no differently than
family housing. (California Health & Safety Code §§ 1267.8 (Intermediate C are
Facility & Congregate Living He alth Care Facility), 1566.3 (Com munity Care
Residential Facility) and 15 68.0831 (Residen tial Care Fa cility for persons w ith
HIV/AID S)). “Six or fewer persons” does not include the operator, the ope rator’s
family or persons employed as staff.
These facilities must be considered residential use by local agencies, and the
occupan ts must be considered a family for purposes of any local zoning law. They
may not be included in the local zoning codes’s definition of boarding house,
rooming house, guest hom e or similar label w hich implies that the grou p home is
any different that a family dwelling. Local agencies must allow these group homes
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in any area zoned for residential use, and they may not place any requirements or
standards on these h omes in ad dition to or dif ferent from those placed on other
family dw ellings o f the sam e type in th e same zone.
This means that locality may not require group homes for six or less to obtain
conditional use perm its or variances that are not required of other family dwellings.
“Family dwelling” includes single fam ily dwellings, units in multifamily dwellings,
mobilehomes, cooperativ es, condom iniums and units in planned unit developments.
In addition to these provisions, California Welfare & Institutions Code §5116
provides th at:
a state-au thorized , certified , or licens ed fam ily care ho me, foster home or
group home serving six or fewer mentally disordered or otherwise
handicapped persons or dependent and neglected children, shall be
considered a residential use of property for the purpose of zoning if such
homes provide care on a 24-hour-a-day basis.
These homes must be permitted in all residential zones. This law was enacted in the
early 1970's– before the Health & Safety Code sections– as part of the LantermanPetris-Short Act which had the purpose of ending state institutionalization of
mentally and deve lopmenta lly disabled perso ns and pe rsons impa ired by chronic
alcoholism. It provides an independen t source of protection of g roup homes ap art
from the Health & Safe ty Code sectio ns. How ever, the later enacted Health &
Safety Code sections limit section 5116's scope as to the particular residential
facilities described by those laws.

EXAMPLE: A community may not require a group home
for six or less developmentally disabled persons to have
more parking spaces than are required of any other
family home of the same size. It may apply the same
building height and set back standards it applies to other
family homes. However, the local government may also
have an obligation to reasonably accommodate the home
by granting a variance from the parking, height or
setback standards if the variance is necessary to the
feasibility of the home and will not have a significant
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Although these laws are found in parts of state law that address group homes
requiring licen ses, they indirectly protect unlicensed homes as well. If anything, the
local government would have a weaker basis for treating unlicensed facilities
differently than family dwellings because the basis of the licensing requireme nt is
the greater degree of care provided and the presumably greater neighborhood
impact.
(d)

Group Hom es or Re sidential C are Fac ilities for Six or
More

Licensed or unlicensed group homes with m ore than six residents, although
not expressly exe mpted by state law from discrimination by local government, are
nevertheless covered by the fair housing laws– FEHA and FHAA. (Indeed, the
FEHA provides that any state law inconsistent with the FEHA is invalid
(Government Code §12955.6).) In other words, a local agency may neither treat
such a home differently in its zoning ordinances nor deny or place conditions on
approval of such a home based solely the fact that the home will be occupied by
person s with m ental or p hysical dis abilities.
Even ordinances or conditional use permit requ irements tha t apply uniform ly
to all dwellings may violate these fair housing laws if they have a dispropo rtionate
impact on housin g for perso ns with disa bilities. As explained above, a local
government may maintain such laws or practices only if it has 1) a compelling
purpo se and 2 ) there a re no les s restrictiv e mean s of ach ieving th at purp ose.
And, these larger g roup hom es for perso ns with disa bilities are entitled to
“reasonab le accommodation” from local agencies in the application of planning and
zoning requirements. If a proposed f acility would o therwise b e subject to
disapproval or to CUP conditions rendering development infeasible, the planning
agency must provide exceptions to accommodate the project unless the necessary
steps w ould so meho w crea te a sign ificant b urden o n the co mmu nity.
Ordinances that flatly forbid larger group housing for person s with
disabilities or treat that ho using diff erently than other group housing clearly violate
both the FEHA, the FHAA and the ADA. Ordinances and CUP requirements that
apply uniformly to all group living arrangements regardless of the disability of the
resident could violate the FEHA and the FHAA if they have a disp arate impact on
housing for disabled peopled or fail to contain a p rocess for o btaining a re asonable
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accommodation exception for group living for the disabled people. [Indeed, some
appellate courts have held that ev en requiring a group h ome for d isabled peo ple to
publically apply for reasonable accommodation exception unfairly stigmatizes the
applicant.]

EXAMPLE: A home for shared living by eight single
women diagnosed with HIV, where each pays rent
separately to a nonprofit, is classified as a boarding
house by the local planning department and denied a
CUP. Classifying shared living arrangements as
boarding houses, besides possibly being inaccurate
because meals are not offered, may have a disparate
impact on housing for persons with HIV/AIDS because
those persons disproportionate need for shared-

(e)

Homeless Shelters
Residences.

and

Single

Room

Occupancy

Because the people who m ust reside in em ergency shelte rs or nonp rofit
residential hotels are often disproportionately persons w ith disabilities, they are
protected by the fair housing laws. One court has held that the refusal to grant a
waiver of a variance to convert a motel to an SRO residence was a denial of a
reasonab le accommodation, finding no evidence that the waiver would cause undue
burden to the community or fundamentally undermine the purpose of the zoning
ordinance.
3.

Discrimination A gainst Supportive Services

The fair housin g laws ge nerally protect pe rsons from discriminatio n in
accessing housing. But often, opposition to affordable housing is based on the fact
that certain services will be provided on site. To the extent the services are
necessary to the health or safety of the residents of housing for a group protected
under the fair housing laws, local government restrictions or prohibition on the
provision of the services would violate those laws. Thus, because many disabled
persons require counseling, physical therapy, nursing services or other care in order
to sustain daily life, local government refusal to allow group homes to provide those
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services in resid entia l zon es co uld b reac h the fair h ousi ng la ws. A ccor ding ly,
zoning ordinances or CUP requirements that restrict the provision of services for
disabled people m ay be i llega l if th ey are not justif ied b y a compellin g reason o r if
they fail to allow f or reaso nable a ccom moda tion of th is hous ing.
Howeve r, the fair hou sing laws d o not apply to residential care facilities that
provide services or health care to nonreside nts even if the service or health care is
also provided to the residents. Because the nonresident service is unrelated to the
needs of the residents, one court has held that such services are not protected by the
FHA.

EXAMPLE: A community may condition a CUP to a
residential care facility for disabled persons on the
facility providing health or other supportive services
only to residents. The reasonable accommodation
obligation does not require a local agency to permit
operation of an agency providing services to

Another group pro tected by the fa ir housing la ws– fam ilies with children–
may also be impacted by limitations on on-sight services in single f amily
neighbor hoods. A s discussed in the previous section, restrictive definitions of the
kinds of “families” permitted in single family residential zones sometimes limit or
bar the provision of medical or counseling services to residents. Yet group homes
for abused or neglected ch ildren gene rally provide da ily services of this s ort.
Ordinances or CUP requirements prohibiting or limiting these services would most
likely constitute unlawful discrimination based on familial status because they w ould
have the effect of excluding homes for these children.
4.

Discrimination Against Families With Children

The state FEHA and the federal Fair Housing Amendments Act of 1988 both
prohibit discrimination based on “familial status.” A family is a household in which
one or more m inors live w ith a parent or a person having c ustody over the minors
or a person that is the legal designee of the p arent. Therefore, local zoning laws or
practices that have the effect of excluding housing for families or, as is more
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comm on, hou sing fo r abuse d or neg lected c hildren may viola te these l aws.
One example of laws or practices that might have a disproportionate impact
families with childre n is CUP requirements for shared living arrangements. Those
households needing to share housing for financial, health or supportive services
reasons may be disproportionately families with children.
(Of course, such
restrictions may also violate the fair housing laws if they have a disparate impact on
households w ith disabled people.)

EXAMPLE: A community requires a home for shared
living by battered women and their children to apply
for a CUP where similar sized households of
unrelated roommates are permitted without a CUP.
This requirement clearly has disproportionate impact
on families with children and is illegal unless the
locality can show a compelling purpose for it and that

Restrictive occupan cy standards– restrictions on the number of occupants,
discussed in greater detail below– clearl y would also disproportionately effect
families with childre n. How ever, the fed eral FHA A exem pts reasonable restrictions
on the maximum number of occupants, if the restrictions apply to all housing of a
similar type.
5.

Discrimination By Private Individuals-- "Free Speech" Concerns

The state and federal fair housing laws also prohibit private citizens from
using intimidation, threats, coercion or harassment to interfere with the housing
rights of the groups prote cted by the law. In theory, because racial minorities,
families with children or (in the case of group homes) disabled pe ople are
disproportio nately in need of afforda ble housin g, some N IMBY opposition to
affordable housin g may ve ry well vio late the f air hou sing law s. How ever, filing
discrimination complain ts against indiv iduals or neighborhood groups can backfire.
It can be see n as an attem pt to suppress their First Amendment "free speech" rights.
Although no one u nder the gu ise of "free speech" h as the right to illeg ally
discriminate against other individuals, every person has a right to express his or her
legitima te conc erns.
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Because of negativ e publicity and ensuing litigation after it investigated the
actions of neighb ors oppos ed to the co nversion o f a motel to transitional housing,
the Depa rtment o f Hou sing an d Urb an De velopm ent (HU D) , HUD now rare ly
"charges" such claim s. Sim ilarly, local governments are now quite reluctant to use
their powers to restrict or discourage opposition to affordable housing for fear of
interfering with protected speech. However, a local government may not deny
approval of a project because of local opposition if the local opposition is based on
illegal discrimin ation-- e.g. disc rimination b ased on ra ce or disability.
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C.

CONSTITUTIONAL PROTECTIONS AGAINST DISCRIMINAT ION

The Due Process and Equal Protection clauses of the United States and
California constitutions have been interpreted to prohibit intentional governmental
action v iolating funda menta l rights o r discrim inating a gainst a protecte d class,
resp ectiv ely. In the context of local land use policy, these provisions a re generally
less protective of low income persons and affordable housing than the fair housing
laws and oth er state sta tutes. N ot as many groups are protected (e.g. disabled
people) and proof of inten tional cond uct, rather than disproportio nate impa ct, is
require d to pro ve a vio lation.
In one area, however, the California Supreme Court has provided a
significant protection for group homes. In City of Santa Barbara v. Adamson, 27
Cal.3d 123 (1980), the Court vo ided an ord inance that lim ited to no more than five
the number of unrelate d people who c ould liv e in sing le fami ly housin g. The court
held that a local ordinance can p lace no greater limits on the number of unrelated
people living together as a functional family than it does on the number of related
people. As the co urt stated, “zon ing ordinan ces are mu ch less susp ect when they
focus on the u se than when they com mand inquiry int o who are the u sers.”
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PARTICULAR DISCRIMINATORY LOCAL LAWS & PRACTICES
1.

Spatial Separation & “Over-concentration” Restrictions

Under California law, the state Department of Social Services (DSS) must
deny licenses to certain residential care facilities and group homes that would be
within a specified numb er of feet, as the crow f lies, from other similar housing.
These laws do n ot apply to facilities and homes for six or less, and they do not ap ply
to unlicensed housing. Sometimes communities adopt their own spatial separation
standards for unlicensed housing, a nd some local officia ls mistakenly ap ply the state
standards for licensed housing to unlicensed housin g. Depen ding on th eir
application, these laws could violate fair housing and other civil rights laws.
State law prohibits DSS from granting a license to certain residential care
facilities and group homes within 300 feet as the crow flies of other such facilities
unless the city of coun ty approves th e location. This requireme nt applies to
Intermedia te Care Facilities for Developmentally Disabled (Health & Safety Code
§1267.9) and Community Care Facilities (Health & Safety Code §1520.5), except
that community care residential ca re facilities for the e lderly and transitional shelter
care facilities are exempt. And state law also bars DSS from granting a license to
a community care congregate living facilities for person s who are “terminally ill,
diagnosed with a life-threatening illness, or catastroph ically and severely disabled”
within 1000 feet of other similar facilities unless the local government agrees.
(Health & Saf ety Code §1267 .9.)
But regardless of whe ther or not the housing is licensed, spacing
requirements, including the state standards, could violate the fair housing laws.
Requirem ents that apply to housing for disabled people or to group homes for
children would be illegal unless the local governments could demonstrate an
important reason for the restriction. Federal courts have held that spatial
requireme nts for group homes of two miles, 2500 feet or 1000 feet have a disparate
persons with disabilities and were either not sufficiently justified by the localities or
failed to provide reasonable accommodations when challenged under the federal
FHAA or the ADA.
Spatial separation requirements have yet to be challen ged in C aliforn ia. Any
requirement that would subject subsidized or nonprofit housing to spacing standards
would arguably violate Government Code §65008's prohibition against
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discrimination against low incom e housing . And on e Californ ia court has already
indicated that a 1500 foot separation restriction for homeless shelters renders a
community’s housing element invalid because it prevents the community from
identifying sufficient sites for home less she lters. See the discussion of the
Hoffmaster v. San Diego case in section IIA.
In determining over-concentration, DSS may not consider the presence of
residential care facilities for the elderly or transitional shelter care facilities.
Similarly, local governmen ts are prohibited from considering the presence of
licensed group homes or residential care fac ilities for six or less people in
establishment of any local spatial separation requirements– state law provides that
for the purpose of any local ordinance, local governments may not treat that housing
differently than other s ingle family home s. (Hea lth & S afety Co de §§1 267.8, 1 566.3
and 15 68.083 1.)
2.

Restrictions On The Definition of “Family”

Most local zoning codes and group home ordinances contain a definition of
some variation of “family” or “s ingle family residence” when specifying the use of
housing in single family res idential z ones. These definitions are often relied upon
as the basis for distinguishing group home uses from other single family home uses.
Typic ally, the definition will specify that a household occupying a single fam ily
home must be “th e function al equivalen t of a traditiona l family” or “livin g as a
single, natural family.” Local officials will sometimes decide that shared-living
group homes d o not conf orm to these definitions and, therefore, are prohibited or
subjec t to a CU P.
Howeve r, treating these so-called “non-tra ditional” ho useholds d ifferently
may violate both the fair housing laws and the state Constitution. First, as discussed
in greater detail in section IV.C, above, the California Suprem e Court has held that
local zoning ordinances may not limit occupancy of single family homes to persons
who are related by blood or marriage. Seco nd, requiring occupan ts of all single
family homes to “function” as a traditional (presuma bly nuclear) fa mily could
violate the fair housing laws by denying housing opportunities to disabled people,
battered women o r abused children who need a different kind of shared living
arrangement in order to sustain daily life. Even restrictive family definitions
applying to all group living situations (e.g. fraternities) could violate these law s if
they dispropo rtionately exclude group homes for women or children or for people
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with disabilities or fail to provide a reasonable accommodations for housing for
disabled people.

EXAMPLE: A local zoning ordinance defines “single
family” as including unrelated individuals who live as
a traditional family. If local staff interpret this to
exclude both fraternities and group homes for
disabled persons because neither function as a
“traditional” family, the ordinance as applied to
housing for disabled people could violate the fair
housing laws. It fails to provide a means of making a

Definition’s of “fam ily” which fo rbid temporary oc cupancy in sin gle family
homes also breach the fair housing laws because in barring transitional housing, they
have a discriminatory impact on disabled persons. D isabled people in gene ral are
more likely to need to live in housing with specialized living environments related
to their disability for a limited period.
Fina lly, some “single family dwelling” definitions prohibit the provision of
regular therapeutic or health care services. These local proscription s are similarly
illegal.
Unfairly permitting domestic servants wh ile prohibiting medical,
psychological and other supportive services (see section IV.B.3, above), they have
a disparate effect on housing for disabled people.
3.

Restrictive Occupancy and Health & Safety Stand ards.
a)

Numerical Occupa ncy Standards.

Most communities have zoning codes or building occupancy standards that
limit the number of persons that may occupy a dwelling. The federal FHAA
expressly exempts these local laws from the federal fair housing laws, provided that
they apply equally to all housing, regardless of the characteristics of the individu als
occupying the hou sing. (See 42 USC §3607(b)(1).) The S upreme Cou rt clarified
this exemption in City of Edmonds v. Oxford House, 514 U.S. 725 (1995) holding
that exempt restrictions are those that “apply uniformly to all residents of all

48

Laws Affecting the Location & Approval Of Affordable Housing

dwelling units” and which h ave the purpose o f protecting health and saf ety. In
California, the state Constitution prohibits these laws from distinguishing between
related and unrelated individuals (see section IV.C) . And, state law prohibits local
governm ents from adopting housing o ccupancy restrictions any more limiting than
those mandated by the state. (See Briseno v. Santa Ana, 6 Cal.Ap p. 4th. 1378
(1992))
The state law requires each local government to adopt as its housing
occupancy standards th ose standa rds prescrib ed by the most recent edition of the
Uniform Housing Code as adopted b y the state Department of Housing and
Comm unity Deve lopme nt (HC D). (Health & Safety Code §17922)
These
standards are based on the square footage of the “habitable” rooms of the unit, rather
than the number of bedrooms. They are quite reasonable, and allow more than two
persons per room if the room is big enough. And in particular cases, the state FEHA
(and possibly the federal AD A-- see section IV.B.2) may require that even these
state standards be broadened where a greater occ upancy is necessary to reasonab ly
accom modate a group hom e or residential care facility for persons with disabilities.

EXAMPLE: An ordinance limiting the number of adult
occupants of rented one-family dwellings is unlawful
because in applying only to adults it discriminates
against households comprised primarily of adults. It
also would violate Gov’t Code 65008 and possibly the
California Constitution by excluding households based

b)

Other Health & Safety Standards.

Other so-called life-safety codes and standards are sometimes invoked as
grounds for excluding or placing prohibitory conditions on the development of
housing for persons with disab ilities or other groups protected by the fair housing
and anti-disc riminatio n laws . Examples of these burdensome requirements include
installation of sprinkler systems and fire walls or mandating the hiring of additional
staff. To the extent these health and safety standards apply only to housing for
disabled people or other protected groups, such as homes f or children, th ey violate
the fair housing laws unless the particular standards are warranted by the unique and
specific needs and abilities of the intended residents. And, of course, even standards
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that apply to all group residences will violate the fair housing laws if they have a
disparate impact on those groups or if the local government refuses to provide
reasonab le accomm odations to w aive or redu ce the requ irement.

EXAMPLE: A city’s refusal to waive a sprinkler
requirement to the provider of a group home for
persons with developmental disabilities may be a
necessary reasonable accommodation mandated by
the fair housing laws unless such a waiver would
somehow harm the city or materially increase the

4.

Commun ity Notification & Public Hearing Req uirements.

Some cities require that developers proposing affordable housing, group
homes or residential care facilities first notify and meet with neighbors and certain
city officials (e.g. city council me mbers) be fore they ma y submit receiv e city land
use approvals such as a conditional use permit. However, if these app ly only to
developers of housi ng for low incom e peo ple, they violate Government Code
§65008. And fe deral courts h ave held th at notification requireme nts that express ly
apply to housing for person s with disabilities or that have a disproportionate effect
on suc h hous ing vio late the f air hou sing law s.
In addition to notification requirements, some communities also compel
developers of certain types of housing to appear before local boards or
commissions as condition of the locality acting on an application for planning and
zoning approvals. Sometimes communities require public hearings as part of the
procedure for develo pers of ho using for d isabled peo ple to obtain a reasonab le
accommodation. As with n otification req uirements, lo cal hearing requireme nts
could violate §65008 if they only apply to developers of low income housing. And
these requirements could violate fair housing laws if they apply to housing for
groups protected by those laws (e.g. disabled people or group homes for women
and children) unless there is a compelling governmental purpose and no less
discrim inatory alte rnative t o achie ving th at purp ose.
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In the case of ho using for p ersons w ith disabilities, cou rts have held these
notice and hearing requirements to unfairly focus community and neighborhood
scrutiny o n a pop ulation a lready un fairly and arbitrarily st igmatiz ed.
Fina lly, some co mmun ities also require that operators of affordable housing
and housing persons with disabilities establish a neighborhood oversight committee
or a procedure for receiving regular input from other residents on the operation and
management of the housing. These provisions too may violate §65008 or the fair
housing laws if they apply only to affordable housing or housing for disabled
persons or families or if they have a disparate impact on the approval or location
of such housing.
5.

Denying or Conditioning Funding For Affordable Housing.

When faced with opposition to low income housing or housing for disabled
people for which a developer has sought some local funding (e.g. redevelopment
or HOME funds), local officials may sometimes try to circumvent the anti-NIMBY
statutes or Government Code §65008 by denying the funding rather than denying
a request for a land use ap proval such as a C UP. But w hile local governmen ts are
given great latitude in exercising their spend ing pow ers, they may not d o so in
violation of the fair housing laws. Therefore if a local government denies funding
in response to NIMBY opposition which is clearly based on discriminatory
motives– e.g. the race or disability of the anticipated residents– the refusal to grant
the funds co uld be illegal. 7 The discriminatory motive would have to be fairly
clear. If there are genuine, non-frivolous financial co ncerns raise d, a court co uld
find that the denial was based on those legitimate concerns.
Another mechanism so me localities use for skirting the anti-housing
discrimination laws is conditioning local funding on compliance with neighborhood
notification requirements. But just as outright denial of funding could violate the
fair housing la ws, so cou ld such a funding condition. If the condition applies only
to local funding for affordable housing and not to provision of funds for other

7

The Ninth Circuit of the U.S. Court of Appeals recently held that owners of a hotel
who planned to sell it to a nonprofit organization for housing for persons with mental
disabilities could sue Los Angeles under the federal Fair Housing Act for discriminatory
delay in approving federal acquisition and rehabilitation loans. San Pedro Hotel Co.,
Inc. v. City of Los Angeles 1998 WL 770678 (9th Cir. (Cal.)) 11/6/98.
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development projects (suc h as com mercial red evelopm ent) it could very well have
a dispa rate imp act on th e group s protec ted by the fair hou sing law s.
6.

Unreasonable CU P Conditions.

Requiring conditional use permits or requiring CUP’s with unreasonable
conditions can violate the anti-housing discrimination and anti-NIMBY law s. A
local zoning ordinances that mandates developers or operators of low income
housing to obtain a CUP but places no similar requirement on market rate housing
developers would v iolate Gov ernment C ode §65 008. Ap plication of a condition
making an affordable housing project infeasible may violate Government Code
§6558 9.5 unless the locality can demonstrate that the condition is authorized by of
the exc eptions listed in th at statute . (See section III.)
Likewise, one cour t has held that conditioning a CUP for a group home for
men with mental retardation upon the operator providing 24 hour supervision and
a neighborhood outreach committee, would violate the federal Fair Housing Act
if such conditions were not applied to other group living situations and were not
justified by an important or legitimate governmental purpose. Another court has
found that burdensome parking requirements, which are unnecessary given that few
homeless people own cars, violate fair housing laws when applied to a proposed
homeless shelter that w ould be oc cupied prim arily by persons w ith disabilities and
wom en with children .
Lastly, as explained previously, CU P requirem ents or con ditions that ap ply
to all dwellings of the same type (e.g., all group ho mes) ma y still violate the fair
housing laws if they disproportionately impact a protected group.
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HOW TO USE THE FAIR HOUSING AND OTHER CIVIL RIGHTS LAWS
Use these laws to ensure that local governments refrain from discrimination
against aff ordable ho using, eme rgency shelters and the po tential residents of that
housing. As with the anti-NIMBY statutes, they can be used to educate staff and
elected o ffic ials a nd m emb ers o f the com mun ity. And, be cause of th e possibility
of litigation, they can provide the “encouragement,” “backbone” or excuse that
local officials sometimes need to stand up to NIMBY opposition.
Early Advocacy & Education: Despite the concerted efforts of lo cal fair
housing agencies, th ere is still much commu nity education n eeded on the effects
of the f air housi ng la ws. M any local staff members a nd elected officials are
unaware of Government Code §65008's prohibition of discrimination against
affordab le housing and the developers and residents of that housing. And many are
still unaware that the fair housing laws apply to the decisions of local go vernmen t,
includin g land u se decis ions.
Local officials are surprisingly unfamiliar with the extent to which the
protections of persons with disabilities and families with children cover group
homes and residen tial care facilities. In deed ma ny are under th e impressio n that
these laws do not apply to group homes for more than six persons. The concept of
discrimination through disproportionate effect on protected groups is also an area
about which there is little knowledge and much misunderstanding.
When Anti-A ffordable Housin g Policies Are Proposed: Analyze the
proposals for violation of the fair housing laws, and inform local government staff.
Be sure to consider whether the policies will have a disparate impact on afford able
housing or any of the classes of people protected by the fair housing laws. §65008,
espe cially, can deter a gencies fro m impos ing infeasible fees, development
standards or zoning requirements. And it can be used to pre vent local g overnm ents
from placing differe nt neighbo rhood no tification requ irements on nonprof it
developers than are placed on other developers.
When Proposing A Project: First consider the people your development
will house and consider whether they are covered by any of the fair housing laws.
Review the housing element, the Consolidated Plan and other sources of local
demogr aphic data to help de termine if tho se househ olds in need of afford able
housing in your area are disproportionately persons protecte d by these laws, e.g.,
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racial m inorities o r familie s with c hildren .
If your project or the people it will serve are protected by the fair housing
laws (and most will be, given that §65008 covers most affordable housing), make
sure any application submitted contains enough information to establish that the
development is covered by these laws. Th is may be important later, if it becomes
necessary for your orga nization to as sert its rights under these la ws. And if it
becomes apparent that the locality intends to reject your project or saddle it with an
unreason able CUP condition in violation of the fair housing laws, it is prob ably a
good idea to raise that issue in written correspondence with local officials and at
public hearings.
When A Project Is Denied Or A pproved W ith Prohibitive Restrictions:
Consult an attorney an d conside r appealing to the council or board of supervisors,
if that is an option. Raise the fair housing issues in your appeal, clearly explaining
why the la ws a pply to your project. Consider having an attorney write the
legislativ e body o r appea r at the pu blic hea ring.
When Litigation Or An Adm inistrative Action Is Necessary: The state
FEHA and federal FHA, FHAA and Title VI may be enforced through administrative
procedures. There is no similar administrative procedure for §65008 claims. There
is no requirement to exhaust these administrative remedies b efore goin g to court.
The Statute of Limitations for suing under the federal FHA and FHAA is two years,
but for §65008 the p eriod is o nly 90 days. If a administrative action is brought
under the FHA or FHA A the statute of limitations for filing an action in co urt
under those statutes is tolled during the administrative proceeding.
Discuss with your attorn eys whethe r filing an ad ministrative co mplaint is
preferable to going to court. If time is critical, as it almost always will be , it
probably does not m ake sense to file an administrative complaint instead of
proceeding right to c ourt. Land use discrimination complaints are filed with HUD which
generally forwards them to the Department of Justice after investigation. DOJ rarely
prosecutes these cases, however HUD may retain and pursue the case itself if the claim
is based on Title VI (i.e. the discrimination involves use of HUD funds). But even though
neither HUD nor DOJ might elect to pursue the matter in court, filing an administrative
complaint is less expensive than proceeding directly to court and may result in a favorable
settlement. Having an attorney is not essential and HUD conducts an investigation at no
cost to the complainant. It may be worth trying.
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V
PREFERENCES, INCENTIVES & EXEMPTIONS
K
K
K
K

A.

Preference For Water & Sewer Hook-ups
The “Density Bonus” Law
CEQA Exemptions
Exemptions for Rural, Employee & Farm Worker Housing

PREFERENCE FOR WATER & SEWER SERVICE (Cal. Government
Code §65989.7) [Appendix, p. 110]

Local water and sewer distric ts must grant a priority for service hook-ups
to developm ents that help meet the co mmun ity's share of the reg ional need for
housing for lower income families. (The statute requires every local government
to deliver a copy of its adopted housing element to its local water and sewer
district.) This law is useful in areas where limited availability of sewer or water
hook-ups is used as an excuse f or denyin g affo rdable h ousing projects . Districts
should have w ritten po licies in p lace fo r allocatin g prefe rences , and local
governm ents must notify districts of need for affordable housing identified in their
housing elements.

Laws Affecting the Location & Approval Of Affordable Housing

B.

55

THE "DENSITY BONUS" & DEVELOPER INCENTIVE LAW (Cal.
Government Code §§65915-17) [Appendix, p.111]

Government Code §65915 provides that if a developer proposes to build a
project in which a prescribed minimum number of units will be affordable for at
least 30 years, the local governme nt must grant the develo per a 25% increase in
density and at least one additional incentive unless the locality makes a written
finding that the bonus or the incentive is not required to render the units affordable.
The developer must agree to construct a required percentage of affordable units,
either: 1) 20% reserved for lower income households, 2) 10% reserved for very low
income households or 50% reserved for seniors. If a developer agrees to provide
20% for lower income househo lds and 10% for very low income households, the
community must provide an additional incentive.
An incentive can include a reduction development, parking or design
standards, a modification of zoning requirements, waiver of fees or provision direct
financial assistance. A local agency must notify a dev elop er w ithin 90 days after
receiving a written proposal of how it will comply with the requ iremen t. All
communities are required to have adopted ordinances implementing this law.

56

C.

Laws Affecting the Location & Approval Of Affordable Housing

AFFORDABLE HOUSING EXEMPTIONS FROM CEQA (Cal. Public
Resources Code §§21080 et seq.) [Appendix, p. 114]

A project is exempt from the California Environmental Quality Act (CEQA)
review process (see discussion on CEQA in VII) if it has no possible significant
effect or qualifies for a statutory or categorical exemption. Public Resources §
21080.14 provides th at in an urbanized area housing d evelopments of n ot more
than 100 units w hich will remain af fordable for at least 30 years are exempt from
the Act prov ided the site, among other things, is less than five acres, has been
previously develope d or is contig uous to a p reviously dev eloped site, is not a
wildlife habitat and is assessed for e nvironm enta l con tami nants. Simila rly,
§21080.10 exempts farm worker housing of not more than 20 units or beds in nonurbanized areas and 45 units or beds in urbanized areas, provided the site is less
than five acres, not a wildlife habitat, etc.
These exemptions remove a powerful weapon in the arsenal of opponents.
Depending on the likelihood o f oppositio n, it is sometimes better to slightly reduce
the number of units in a proposed development to help ward-off potential CEQA
challenges. Propone nts should also make sure the site does not include a wildlife
habitat.
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EXEMPTIONS FOR RURAL, EMPLOYEE, & FARM WORKER
HOUSING (Health & Safety Code §17922.9, §§17021.5-.7, and §§1821417)
1.

Exemption for USDA Assisted Housing from Local Garage &
Hou se Size Requ ireme nts.

Under §17922 .9, local gove rnments may not impose any requirement on the
issuance of a building permit that the size or capacity of any garage or carport or
house size exeed that required by the federal Farmers Home Administration of the
U. S. Department of Agriculture (USDA). This statute does not prohibit the
locality from requiring one uncovered, paved parking space located outside the
required setback and outside the driveway approach plus a garage or covered space
that does not exceed that allowed by USDA. However, these setback requireme nts
may not excee d those ap plicable to oth er single fam ily dwellings in the same zone
that have two-car garages.
2.

Exemptions for Employee Housing and Farm Worker H ousing,
Including Mobilehomes.

Employee housing for six or fewer employees is d eemed a single fam ily
dwelling and may not be designated in a local zoning ordinance as anything
different than a single family dwelling. A local government may not subject these
units to any fees, including use permit fees, that are not also assessed to other single
family dw ellings. (See §1702 1.5.)
In rural areas, employee housing for 12 or fewer employees is deemed an
agricultural use and may not be designated as anything different than an
agricultural use in a local zoning ordinance. No conditional use permit, variance
or other “zoning clearance” may be required that is not also required of any other
agricultural activity. And, the locality may not subject these units to any fees not
also ass essed to other ag ricultura l uses. (See §1702 1.6.)
Fina lly, §§18214(b), 18215(b) and 18217(b) exempt f rom the req uirements
of the Mobilehome Parks Act land zoned for agricultural use where tw o or more
lots or spaces are rented to owners or users of mobilehomes, recreational vehicles
or tents for housing 12 or fewer farm workers.
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HOW TO USE THE PREFERENCES, INCENTIVES & EXEMPTIONS
Besides requesting consideratio n with resp ect to specif ic projects, under
these laws, non-project related advocacy should focus on making local officials and
community groups aw are of these requireme nts. Local w ater and sew er districts
should have written preference policies, and all cities and counties should have
density bonus ordinances that meet or exceed the statutory minimums. Many
communities have density bonus policies in their housing elements or land use
elements, but have not enacted ordinance s. Similarly, many loc al officials are not
aware of the CEQ A exem ptions for a ffordable housing and incorrectly assume that
proposed developments are subject to full CEQA review.
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VI
OTHER HELPFUL LAWS
K
K

A.

The Permit Streamlining Act
The “Sh elter Crisis” S tatute

THE PERM IT STREA MLININ G ACT (Cal. Government Code §§65920
et seq.)

This law requires cities and counties to publish a description of the
information project applicants m ust file, and it mandates a time-line for making a
decision on the application. If the local government fails to act within the
prescrib ed time limits, a d evelop ment p roject is " deem ed" ap proved .
First, the Act provides that within 30 days of submission of an application
for permit, a local agency must inform the applican t in writing whether or not the
application is complete-- otherwise, the application is deemed complete. Second,
the decision maker must act on the application within specified time lines which
run from the date th e applic ation is c omple te, provided that the public is given
notice of the existe nce of the project. Note that at the time the application is filed
the developer may include a written request to be notified if the agency initiates
action to amend its zoning ordinance or general plan in a way that would affect the
proposed developm ent.
1.

Time Lim its. (§§ 65950, 65950.1, 65951, 65952 & 65957)

The public agency must approve or disapprove the application within the
time lines below. The time may be extended for 90 days if both the applicant and
the agency agree.
<

180 days from the date of certification of an environmental impact
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<
<

report EIR unless there has been an extension of time to complete the
EIR, in which case the time limit is 90 days;
60 days from the date of adoption of a negative declaration;
60 days from th e date the ag ency determ ines the pro ject is exempt
from the California Environmental Quality Act (CEQA)

The time lim its are not exte nded by a m oratorium o n develop ment.
2.

Public Notice. (§65956)

If any law requ ires the pub lic agency to no tify the public or hold a hearing
on the development project, it must give the notice and hold the hearing at least 60
days prior to the expiration of the time limits. There are two ways to ensure that
any required notice is given. First, upon seven days notice to the agency and no
earlier than 60 days prior to the expiration of the time limits, the applicant may
itself provide the public notice in a manner similar to that which the agency uses.
Second, the applican t is authorized to bring a civil mandamus law suit to compel
the agency to issue the notice.
3.

Applicability.

The courts hav e held that the Act applies to conditional use permits,
building permits, Planned Unit Develop ments and to the Coastal Commission
(provided the Com mission ha s notice of th e permit application). However, the
courts hav e also held that the Act does not apply 1) to legislative decisions of the
local govern ment, i.e. requests for general plan amendments or rezoning, a nd 2) to
require automatic certification of an EIR.
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THE "SHELTER CRISIS" STATUTE (Government Code §8698 et seq.)

This statute perm its a local gov ernment to declare a "sh elter crisis" upon
finding that a significant number of persons within its ju risdiction can not obtain
shelter and the situation has resulted in a threat to the health and safety of those
homeless person s. During the crisis, regulations prescribing housing or health and
safety standards are suspended to the extent that strict comp liance wo uld preven t,
hinder or delay th e mitiga tion of th e crisis. In addition , the g overning body's
liability for ordinary negligence (as opposed to grossly negligent, reckless or
intentional conduct) is also suspended.
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VII
SOME LAWS USED IN OPPOSITION TO HOUSING
K
K
K
K
K
K
K
K
K

A.

CEQA and NEPA
Endangered Species Laws
Historic Preservation Laws
Condition al Use Per mits
Developer Fees and Exactions
Development Standards & Des ign Review
Mora toria
General Plan Consistency Requirement
The Brown Act

CALIF ORNIA AND FEDERAL ENVIRONMENTAL PROTECTION
LAWS
1.

CEQA and NEPA (Cal. Public Resources Code §§ 21000 et seq.
and 42 U.S.C. §4332)

Sometimes opponents of affordable housing will raise alleged
noncompliance with the California Environmental Quality Act (CEQA– Pub. Res.
C. §21000 et seq.) or the federal National Environmental Protection Act (NEPA–
42 U.S.C. §4332) in their efforts to stop a project. CEQA requires local
governm ents to consider the potential environmental consequences of proposed
development. NEPA requires federal agencies, including HUD, to perform a
similar re view b efore re leasing federa l funds for a pr oject.
Unless the propo sed deve lopment is e xempt (see V.C), projects which have
a significant effect (defined as "substantial adverse impact") on the environment
require preparation of an E nvironm ental Impa ct Report (E IR). In attem pting to
delay or stop a proje ct, oppone nts may claim that a local gove rnment m ust mand ate
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preparation of an EIR or that the loca lity failed to follow the proper step s in
assessing the effect of a development. The potential delay caused b y these threats
is frequently sufficient to kill a project. Developers, especially developers of
nonprof it housing, u sually cannot afford to tie up their land or their financing
commitm ents for the extended time it takes to prepare and obtain approval of an
EIR.
<
The CEQ A Process
Except where a deve lopment is e xempt (see V.C) or is covered by an
existing EIR, a local governm ent must co nduct an in itial study of prop osed proje cts
that may possibly ha ve a signific ant effect o n the enviro nment. If th e study
concludes that a project will not have a significant effect, then the locality may
adopt a "negative declaration" and approve the development. But if the study
concludes that a project may have a significant effect, a draft and final EIR must
be prepared and approved before the development may be approved.
The preparation and approval of an EIR can take many months. Even when
a local government finds that an EIR is not required, it may adopt a "mitigated"
negative declaration imposing conditions on a development that may cause further
delay or render the project infeasible. And sometimes, even though th e locality
ultimately adopts a negative declaration, the process can we drawn out for weeks
when opponents appear at pubic hearings and challenge staff recommendations.
2.

The Federal and State Endan gered Species Acts (16
U.S.C.§§1531 et seq. and Cal. Fish & Game Code §§2050 et seq.)

Both the federal Endangered Species Act of 1966 (ESA) and the C alifornia
Endangered Species A ct (CESA ) restrict or proh ibit develop ments that w ould
“take” a species that is listed as an endangered species. The United States Fish and
Wildlife Service administers the federal list and the California Fish and Game
Commission admin isters the state list. Under ESA, if a development financed by
a federal agency, includ ing HU D, “may af fect” an en dangered species or its h abitat,
a permit m ust be obtained from the Fish and Wildlife service before the
development may proceed. Similarly, under CESA, a permit must be obtained from
the state Fish and Game Commission.
Given the number of species at risk today, it is more likely than not tha t a
development in a suburban or rural community “may affect” a protected species.
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Therefore, propone nts of an af fordable h ousing de velopme nt should c heck w ith
local, state and federal officials to determine what wildlife might be impacted on
a prospective site. ESA provides a procedure for proposing a Habitat Conservation
Plan, and CESA now grants the Fish and Game Commission the discretion to allow
“incidental take” permits.
3.

How to Address Possible Environmental Challenges

The best way to deal with the possibility of attacks raising environmental
concerns is to choose a site on whic h develop ment will h ave the few est possible
physical impacts on the environm ent. Ideally, the site will already be covered by
an EIR for a master development plan. Obviously, most sites won’t f all into this
category. Consequently, when considering sites, che ck with loc al and state
officials charged with protecting species and with local environmental groups.
This should co incide with the toxics an alysis that is generally performed as a matter
of course.
If opponents raise concerns, meet with them as soon as possible to determine
whether their expressed concerns are genuine or merely a subterfuge for stopping
the project. Genuine concerns sometimes be easily met by making changes in the
develop men t that are n ot too costly.
If litigation is filed, the challenger must schedule a meeting o f all parties to
attempt to resolve the issues expeditiously. Dev elopers or local gov ernment s hould
consider asking the c ourt, pursuant to Civil Procedure §529.2 (see III.B) to require
the challenger to post a bond to cover possible losses from the delay caused by the
litigation.
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HISTOR IC PRESERVATION LAWS (Cal. Government Code §§ 25753
& 37361 a nd 16 U.S.C . §470(f))

Under these laws a local government may, by ordinance, adopt special
conditions or regulations for the use or development of places, sites or buildings
"having a special character or special historical or aesthetic inte rest or va lue."
Therefore, a city council or board of supervisors may, on its own initiative or at the
suggestion of others, adopt special zoning regulations that effectively preclude the
development of affordable housing or shelters where the general zoning would not
otherwise exclude such develo pmen t. The regulations or conditions could include
reduced densities, increased development fees, requiring a conditional use permit
or imposing restrictive design standards. [State law also expressly exempts sites
listed on the National Register of Historic Places from the law prohibiting local
governm ents from enacting regulations that have the effect of precluding the
installation of manufacture d homes (G ov. Code §65 852.3)]
These statutes give broad discretion to local governments to decide what
constitutes "special" characteristics or historical or a esthetic interest. However, if
a locality added a site to its historic preservation list for the purpose of precluding
development of affordable housing or housing for disabled people, the adoption
would probably violate state and fede ral fa ir housin g law s, inc luding C alifo rnia's
law prohibiting d iscrimination against sub sidized hou sing and homeless sh elters
(Gov. Code §65008).
The federal law– the National Historic Preservation Act (NHPA (42 U.S.C.
§470(f)))-- also requires that, prior to releasing federal funds, federal agencies,
including HUD, must consider the impact of a development on buildings listed on
the National Register. If HUD determines that a proposed developm ent that wo uld
be assisted under a HUD program may have an impact on historic property, it must
give the Advisory Council on Historic Preservation the oppo rtunity to comm ent.
Oppon ents of affordable housing will sometimes attempt to delay or halt HUD
funded developm ents by alleging that the agen cy failed to com ply with NHPA.
Con sequ ently, developers and local government should make sure that the required
NHPA review has been performed when a HUD funded housing development is
proposed.
Propone nts confronted with these laws may address them in the same
manner as the environmental laws discussed above.
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CONDITIONAL USE PERMITS (Cal. Government Code §65901)

In exercising the ir zoning po wers, local g overnm ents may requ ire that
certain uses in a particular zoning category are permitted only after mee ting certain
conditions as opposed to being permitted "b y right." Develo pments fa lling into
these categories must receive a condition al use perm it (CUP) from the locality. For
example, local zoning ordinances often provide that homeless shelters are permitted
only in certain zones and only upon approval of a conditional use permit. The
granting of a conditional use permit requires a public hearing, and as discussed
prev ious ly, the public hearing process presents a perfect opportunity for project
oppon ents to m arshal re sistance .
Planning commissions, city councils and boards of supervisors are given
great leeway in determining 1) what kinds of developments are subject to a CUP
and 2) what c onditions will be required. However, the local government must
establish written criteria for granting a CUP so that applic ants have some idea of
what sorts of conditions might be ordered. And the decision making body must
apply the criteria in a unifo rm and non-d iscrimin atory man ner.
In practice, mo st local CU P criteria are very general, yielding substantial
latitude to the decision making body. (Typically, the CUP criteria will specify that
the planning body may deny a projec t if it finds the pr oject is "not co mpatible w ith
the surrounding neigh borhood.")
However, as expl ained in section III, under the anti-NIMBY law (Gov’t C.
§65589.5) a local government may not condition an affordable housing
development in a manner that would render it unaffordable unless it can justify the
condition based on one of the six narrow f indings listed in the statute. In addition,
as discussed in section IV , a comm unity may not disc riminate aga inst afforda ble
housing or homeless shelters in exercising its planning and zoning powers,
including its power to esta blish C UP co ndition s. If condition s apply only to
affordab le housing or to housing for disabled people, or if generally applicable
conditions have a disproportionate effect on subsidized developments, low income
persons, disabled persons or minorities, they may violate the fa ir housing a nd antidiscrimination laws.
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Use of the CUP process by opponents can sometimes result in substantial
delay if hearings are repeatedly continued or postponed. Developers facing this
situation should consider invoking the time limits of th e Permit Streamlinin g Act–
see section VI.A.
Fina lly, a local CUP process that effectively precludes the development of
affordab le must be a ddressed a nd mitigated in the jurisdiction's housing element.
A recent California Court of Appeal case held that housing elements must include
a program to identify sites for homeless shelters that "permit the development of,
conversion to or use of, a shelter or transitional housing without undue regulatory
approv al...." (See Hoffmaster v. City of San Diego, 55 Cal.App.4th 10 98 (1997),
discussed section II.) In that case, the Court held that a "blanket" CUP process,
which required tha t residential care facilities of m ore than six residents ob tain a
CUP regardless o f their proposed location, acted as a deterrent to the development
of low-cost housing and that the housing element must provide for the mitigation
of the CUP restrictions.
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DEVELOPER FEES & OTHER EXACTIONS

Anytime a developer seeks to develop a project that is not allowed “by
right,” i.e. it requires the issuance of a CUP, variance, zoning change or general
plan amendm ent, a comm unity may seek to impose fe es or require improvem ents
or dedica tion of la nd as a c onditio n of ap proval . Generally, local government may
access these exac tions if the bu rdens imp osed are sig nificantly related to the
impacts of the development on the surrounding area or infrastructure. However,
there ar e impo rtant statu tory and c onstitutio nal limita tions.
School Fees. Government Code §65995.1 provides an exception from the
statutorily authorized school facilities fees for seniors’ housing and m igrant farm
worker housing.
Subdivision Performance Bonds. Government Code §§66499-66499.10
require community’s all nonprofit developers of affordable housing to utilize
alternative mechanisms for providing security for improvements when the
improvements are required as a condition of approval of a subdivision map.
Public Improvement F ees. Government Code §65913.8 prevents a local
government from levying a fee as a condition of approving a developm ent for a
“public capital facility improvement” that includes an amount for the maintenance
or operation of the improvement. There are two exceptions. One allows the levy
of maintenance fees on projects of 19 or fewer units or lots when the improvement
is designed to serve only the specific development, and the locality finds that it is
infeasible or impractical to form a new maintenance district or to annex to a current
district. The other exception allows assessment of maintenance fees for 24 months
when the development is within a water, sewer, street lighting or drainage district
and subsequent to the constru ction of the improvem ent either the lo cality forms an
assessment district to finance the improv ement or th e area is annexed to an existing
district. The 24 month period may be extended once if the locality finds that more
time is needed to complete the district creation or annexation.
Constitutional Limita tions. The “takings clause” of the U.S. Constitution
is violated unless there is a sufficient “nexus” between the impacts of the particular
development and the proposed exaction. There are several factors which affect
whether a manda ted fee, imp rovemen t or dedication meets this test.
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First, any exaction must “substantially advance a legitimate government
interest” and may not deprive the develope r of “all econ omically viable use” of the
property. Both the California S upreme Co urt and United States S upreme Co urt
along with California’s Mitigation Fee Act (Gov’t Code §§66000 et seq.) provide
that for an exa ction to serve a legitimate government interest there must be a
sufficient nexus between the exaction and the need or burden created by the
project. In addition to showing a nexus, federal court cases have established that
when a locality wants to require a dedication, it must demonstrate a “rough
proportionality” between the requested dedication to the impact created by the
developm ent. (This has been termed the “Nollan/Dolan test” after the two U.S.
Supreme Court cases that established the nexus/roug h proportionality standard.)
In California, the California Supreme Court in Erhlich v. City of Cu lver City,
12 Cal.4th 854 (1996) held that the nexus/rough proportionality standard also
applies when a local government seeks to levy an ad hoc impact fee on a particular
development, but not when it levies a fee based on an ord inance or policy that
applies genera lly to all dev elopers . However, the Mitigation Fee Act requires even
developer fee ordina nces and other mitiga tion fees of general ap plicability to meet
the nex us requ iremen ts of the statute.
As with any development condition, a local government may not impose
more burdensome exactions on affordable housing than it would on other projects.
Project specific exactions may also violate the fair housing laws or the anti-NIMBY
law if they have the effect of rendering the project infeasible. And the locality may
also have an obligation to reasonably accommodate a development for disabled
people by reduc ing or w aiving th e exac tion. (See section s III & IV .)
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OTHER LAWS SOMETIMES USED IN OPPOSITION
1.

Development Standards & Design Review

Most cities and counties subject development projects to a local design
review process. T he courts h ave uphe ld local design review as reasonably related
to the general welfare of the community. It presents potential obstacles to
development of affordable housing, but usually these barriers are surmountable,
although they can r esult co stly delays. Invoking the Permit Streamlining Act may
help in this regard-- see section VI.A, above.
The design review process may legitimately be used to address commu nity
or neighborhood concerns to preserve neighborhood aesthetics. A proposed
structure that is incompatible in architecture or scale with the surrounding
neighb orhoo d may be disapp roved. P ropose d proje cts shou ld blend in visua lly.
But oppone nts sometime s attempt to use design review as a subterfuge for
attacking the proposed use of the development. Raising issues related to the use
of a building by low income or disabled residents is probably outside the
permissible purview of design review. For example , some m ay argue that the
occupan ts of a prop osed grou p home w ill increase traffic or parking problems,
impacting the neighborhood "character." Although “nei ghborho od comp atibi lity”
of a building is w ithin the permissible scope of design review, traffic and parking
are not affected by the building itself. A nd remembe r if design co nditions are
imposed as a pre text for exclud ing low incom e or disa bled pe rsons, they m ay
violate the fair housing laws discussed in section IV. And if the project otherwise
complies with the zoning ordinance, the local agency may be compelled to approve
under the provisions of the anti-NIMBY statute (Government Code §65589.5) also
addressed section III.
For developments subject to the subdivision map laws (usu ally single family
or condominium projects), Government Code § 65913.2 mandates that local
jurisdictions refrain from imposing criteria "for the purpose o f rendering infeasible
the development of housing for any and all e conom ic segm ents of the com munity."
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Moratoria. (Cal. Government Code §65858)

Sometimes a community may adopt or propose adoption of an interim
ordinance prohibiting c ertain residential uses as a means of avoiding approval of
affordab le housing or homeless shelters. While local governments have the
authority to impose such a develop ment mo ratorium, the y can only do so when the
proposed project is in conflict with a proposed general plan amendment or rezoning
which the locality intends to study or consider within a reasonable period of time.
With four-fifths vote, the moratorium may be adopted as an "urgency" measure
without notice or hearing. When passed in this manner, the measure is effective for
45 days. However, it may be extended after notice and hearing with four-fifths
vote for ten mo nths, 15 da ys (totaling one year) and then again f or another year.
If first adopted with notice and hearing (& four-fifths vote), it remains in effect for
45 days, but may be exte nded by four f ifths vote for 2 2 mo nths , 15 d ays (totaling
two year s).
A moratorium on development is not valid unless the decision making body
makes express fin dings that the measure is necessitated by an imme diate threat to
the public health, safety or welfare. And the local government must issue a report
at least ten days befo re the mora torium exp ires delineating what step s it took to
remedy the threat to health and safety that was the justification for the measure.
Even a facially valid moratorium may actually violate the fair housing laws
(section IV) unless the local government can establish that there was no less
restrictive means of accomplishing the purpose behind the mo ratorium . One court
has held that a moratorium enacted hastily while an application is pending may
constitute a violation of the federal fair housing laws.
3.

General Plan Consistency Requirement.

As explained in section II.A., a local governm ent may not a ct inconsisten tly
with its ge nera l plan (wh ich in clud es the housin g ele men t). Co nseq uently, if a
proposed development is arguably inconsistent with the land use designation for the
site contained in the land use element, opponents may argue that the decision maker
lacks th e autho rity to appr ove the project.
Another scenario is a situation in which the locality has not adopted an
adequate or up-to-date housing e lement. In such a case, opponents of a proposed
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housing development or shelter could challenge the approval of the project on the
basis that the gen eral plan (lack ing a valid h ousing element) is invalid and that
therefore any approval is invalid per se. However, in such a suit, the court would
have the power to approve a development containing affordable housing if it found
that the approval would not impair the locality’s ability to enact a valid housing
element. (See section II and Gov’t C. §§65754 et seq.)
The potential of a dversaries ra ising the gen eral plan co nsistency que stion is
yet another reason why affordable housing advocates must become aware of the
status of the housing elements of the communities in which they work. Making
sure a city or county approves an ade quate housing elem ent not only helps ensure
that their will be d evelopab le sites available for housin g or shelters, b ut also
removes one we apon fro m the opp onent's arsen al.
4.

The Brown Act (Cal. Government Code §§54950 et seq.)

The Ralph M . Brown Open M eetings A ct prohibits members of state and
local legislative bodies (including planning commissions) from meeting without
first giving notice a nd an o pportu nity to atten d to the g eneral p ublic. "Meetin g" is
defined as any time a majority of the members get together and discuss any subject
matter within the jurisdiction of the legislative body. The Act provides very
specific procedures which local government must follow. If the legislative body
fails to comply with any of the requirements when taking any action, a member of
the community may bring a law suit requesting that the court declare the action null
and void.
Those opposing affordable housing or homeless shelters may seize upon an
irregularity in a legislative proceeding as a means of overturning an approval of a
project. They could file a suit asking the c ourt to declare the approva l void and at
the very least cause costly delay for the developer. Ho wever, a suit may not be
filed until written demand for correction of the violation has been made and the
legislative body has failed to correct it. More over, a violation of the Act does not
automatica lly invalidate the decision of the legislative body-- the challengers must
also prove that the particular violation caused them "prejudice," i.e. that the
violation resulted in the decision maker acting without important information or in
a clandestine mann er.
To avoid running afoul of the Brown Act, projec t applicants should become
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familiar with the local government's meeting and hearing procedures.
5.

Grow th Con trols

Some communities have adopted by ordinance or initiative laws that limit
to varying d egrees residen tial and n onresid ential gr owth. While these sorts of
limitations are best addressed before a d eveloper p roposes a s pecific project, i.e.,
when the legislation is first proposed or during the drafting of the housing element
(see section II.A), an aff ordable ho using dev eloper sho uld not auto matically
foreclose consideration of prop osing a pro ject in such lo cality. Some co ntrols
contain exceptions for affordable housing; sometimes the laws are inconsistent with
the housing element; sometime s they violate the “least cost” zoning law (Gov’t
Code § 65913.1 ; see section II.B).
If a comm unity amends its general pla n or zonin g ordinan ce to effectively
limit the numb er of residen tial units that may be built annually, the legislative body
must make findings that warrant the reduction of the region’s housing
opportunities. (Government Code §6530 2.8 (gener al plan) & §6586 3.6 (zon ing).)
If these kind of limitations are enacted by initiative, however, the finding mandates
do n ot ap ply.
All growth control laws are presumed to impact the region’s supply of
affordab le housing and theref ore are vuln erable to legal attack if they a) limit the
number of housin g units or bu ildable lots, or b) violate the “least cost” zoning law
(Gov’t Code §6591 3.1), i.e.,do not provide sufficient vacant land at approp riate
densities to meet the locality’s share of the regional housing need are presumed to
impact the region’s housing supply. If challenged in court, the local government
bears the burden of proving that the restrictions are necessary to protect the
community’s health an d safety. See Evidence Code §669.5. These legal
presumptions apply to initiatives except those adopted before January 1, 1981
which 1) establish a growth li mit equivalent to the community’s “fair share” of
each year’s statewide growth, or 2) set a grow th rate of no more than the average
rate experienced by the state. In addition, the presu mption do es not app ly to
initiatives that violate the “least cost” z oning law if they exempt lo w and m oderate
income housing or provide sites for low and moderate income housing.
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If a growth control general plan amendment, ordinance or initiative measure
precludes development of sufficient housing at appropriate densities to meet the
com mun ity’s share of the regional housing need for lower and moderate income
housing, the Department of Housing and Community Development (HCD) may
find the locality’s housing element out of com plian ce w ith state la w. A ltern ative ly,
a court m ay find that the growth restriction is inconsistent with a valid housing
element containing a goal or o bjective to provid e adequa te sites for aff ordable
housing. Remember, if a court finds a housing element invalid, it may order the
local government to approve a propose d afforda ble housin g develop ment (see
section II.A.3).
In sum, proponen ts of afford able hous ing in com munity’s with growth
restrictions should examine the restrictions for exceptions and in the context of the
legal limitations described above and the housing element laws. The re may very
well be ways to avoid or obtain an exception to the controls.

Laws Affecting the Location & Approval Of Affordable Housing

75

APPENDIX OF SELECTED STATUTES
K

HOUSING ELEMENT STATUTES

K

“LEAST COST” ZONING LAW

K

CALIFORNIA ANTI-NIMBY LAWS

K

CALIFORNIA & FEDERAL FAIR HOUSING LAWS

K

CALIFO RNIA GROUP HOME/RESIDENTIAL CARE
STATUTES

K

PREFERENCES FOR WATER & SEWER HOOK-UPS

K

DENSITY BONUS LAW

K

CEQA AFFORDABLE
STATUTES

HOUSING

EXEMPTION
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SELECTED HOUSING ELEMENT STATUTES

K

Government Code §§ 66583, 65583.1, 65585, 65587, 65588,
65588.1, 65589.3, 65754, 65754.5, 65755, 65759, 65760

§65583.
The housing element shall consist of an identification and analysis of existing and
projected housing needs and a statement of goals, policies, quantified objectives, financial
resources, and scheduled programs for the preservation, improvement, and development of
housing. The housing element shall identify adequate sites for housing, including rental housing,
factory-built housing, and mobilehomes, and shall make adequate provision for the existing and
projected needs of all economic segments of the community. The element shall contain all of the
following:
(a) An assessment of housing needs and an inventory of resources and constraints
relevant to the meeting of these needs. The assessment and inventory shall include the following:
(1) An analysis of population and employment trends and documentation of projections
and a quantification of the locality's existing and projected housing needs for all income levels.
These existing and projected needs shall include the locality's share of the regional housing need
in accordance with Section 65584.
(2) An analysis and documentation of household characteristics, including level of
payment compared to ability to pay, housing characteristics, including overcrowding, and housing
stock condition.
(3) An inventory of land suitable for residential development, including vacant sites and
sites having potential for redevelopment, and an analysis of the relationship of zoning and public
facilities and services to these sites.
(4) An analysis of potential and actual governmental constraints upon the maintenance,
improvement, or development of housing for all income levels, including land use controls,
building codes and their enforcement, site improvements, fees and other exactions required of
developers, and local processing and permit procedures. The analysis shall also demonstrate local
efforts to remove governmental constraints that hinder the locality from meeting its share of the
regional housing need in accordance with Section 65584.
(5) An analysis of potential and actual nongovernmental constraints upon the
maintenance, improvement, or development of housing for all income levels, including the
availability of financing, the price of land, and the cost of construction.
(6) An analysis of any special housing needs, such as those of the handicapped, elderly,
large families, farmworkers, families with female heads of households, and families and persons
in need of emergency shelter.
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(7) An analysis of opportunities for energy conservation with respect to residential
development.
(8) An analysis of existing assisted housing developments that are eligible to change from
low-income housing uses during the next 10 years due to termination of subsidy contracts,
mortgage prepayment, or expiration of restrictions on use. ``Assisted housing developments,'' for
the purpose of this section, shall mean multifamily rental housing that receives governmental
assistance under federal programs listed in subdivision (a) of Section 65863.10, state and local
multifamily revenue bond programs, local redevelopment programs, the federal Community
Development Block Grant Program, or local in-lieu fees. ``Assisted housing developments'' shall
also include multifamily rental units that were developed pursuant to a local inclusionary housing
program or used to qualify for a density bonus pursuant to Section 65916.
(A) The analysis shall include a listing of each development by project name and address,
the type of governmental assistance received, the earliest possible date of change from
low-income use and the total number of elderly and nonelderly units that could be lost from the
locality's low-income housing stock in each year during the 10-year period. For purposes of state
and federally funded projects, the analysis required by this subparagraph need only contain
information available on a statewide basis.
(B) The analysis shall estimate the total cost of producing new rental housing that is
comparable in size and rent levels, to replace the units that could change from low-income use,
and an estimated cost of preserving the assisted housing developments. This cost analysis for
replacement housing may be done aggregately for each five-year period and does not have to
contain a project by project cost estimate.
(C) The analysis shall identify public and private nonprofit corporations known to the
local government which have legal and managerial capacity to acquire and manage these housing
developments.
(D) The analysis shall identify and consider the use of all federal, state, and local
financing and subsidy programs which can be used to preserve, for lower income households, the
assisted housing developments, identified in this paragraph, including, but not limited to, federal
Community Development Block Grant Program funds, tax increment funds received by a
redevelopment agency of the community, and administrative fees received by a housing authority
operating within the community. In considering the use of these financing and subsidy programs,
the analysis shall identify the amounts of funds under each available program which have not
been legally obligated for other purposes and which could be available for use in preserving
assisted housing developments.
(b) (1) A statement of the community's goals, quantified objectives, and policies relative
to the maintenance, preservation, improvement, and development of housing.
(2) It is recognized that the total housing needs identified pursuant to subdivision (a) may
exceed available resources and the community's ability to satisfy this need within the content of
the general plan requirements outlined in Article 5 (commencing with Section 65300). Under
these circumstances, the quantified objectives need not be identical to the total housing needs.
The quantified objectives shall establish the maximum number of housing units by income
category that can be constructed, rehabilitated, and conserved over a five-year time period.
(c) A program which sets forth a five-year schedule of actions the local government is
undertaking or intends to undertake to implement the policies and achieve the goals and
objectives of the housing element through the administration of land use and development
controls, provision of regulatory concessions and incentives, and the utilization of appropriate
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federal and state financing and subsidy programs when available and the utilization of moneys
in a Low and Moderate Income Housing Fund of an agency if the locality has established a
redevelopment project area pursuant to the Community Redevelopment Law (Division 24
(commencing with Section 33000) of the Health and Safety Code). In order to make adequate
provision for the housing needs of all economic segments of the community, the program shall
do all of the following:
(1) Identify adequate sites which will be made available through appropriate zoning and
development standards and with public services and facilities needed to facilitate and encourage
the development of a variety of types of housing for all income levels, including multifamily
rental housing, factory-built housing, mobilehomes, emergency shelters, and transitional housing
in order to meet the community's housing goals as identified in subdivision (b). Where the
inventory of sites, pursuant to paragraph (3) of subdivision (a), does not identify adequate sites
to accommodate the need for groups of all household income levels pursuant to Section 65584,
the program shall provide for sufficient sites with zoning that permits owner-occupied and rental
multifamily residential use by right, including density and development standards that could
accommodate and facilitate the feasibility of housing for very low and low-income households.
For purposes of this paragraph, the phrase ``use by right'' shall mean the use does not require a
conditional use permit, except when the proposed project is a mixed-use project involving both
commercial and residential uses. Use by right for all rental multifamily residential housing shall
be provided in accordance with subdivision (f) of Section 65589.5.
(2) Assist in the development of adequate housing to meet the needs of low- and
moderate-income households.
(3) Address and, where appropriate and legally possible, remove governmental
constraints to the maintenance, improvement, and development of housing.
(4) Conserve and improve the condition of the existing affordable housing stock, which
may include addressing ways to mitigate the loss of dwelling units demolished by public or
private action.
(5) Promote housing opportunities for all persons regardless of race, religion, sex, marital
status, ancestry, national origin, or color.
(6) (A) Preserve for lower income households the assisted housing developments
identified pursuant to paragraph (8) of subdivision (a). The program for preservation of the
assisted housing developments shall utilize, to the extent necessary, all available federal, state,
and local financing and subsidy programs identified in paragraph (8) of subdivision (a), except
where a community has other urgent needs for which alternative funding sources are not
available. The program may include strategies that involve local regulation and technical
assistance.
(B) The program shall include an identification of the agencies and officials responsible
for the implementation of the various actions and the means by which consistency will be
achieved with other general plan elements and community goals. The local government shall
make a diligent effort to achieve public participation of all economic segments of the community
in the development of the housing element, and the program shall describe this effort.
(d) The analysis and program for preserving assisted housing developments required by
the amendments to this section enacted by the Statutes of 1989 shall be adopted as an amendment
to the housing element by July 1, 1992.
(e) Failure of the department to review and report its findings pursuant to Section 65585
to the local government between July 1, 1992, and the next periodic review and revision required
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by Section 65588, concerning the housing element amendment required by the amendments to
this section by the Statutes of 1989, shall not be used as a basis for allocation or denial of any
housing assistance administered pursuant to Part 2 (commencing with Section 50400) of Division
31 of the Health and Safety Code.
[Amended by Stats. 1991, Ch. 889, Sec. 2, 1992 ch. 1030. ]
§ 65583.1.
(a) The Department of Housing and Community Development, in evaluating a proposed or
adopted housing element for consistency with state law, may allow a city or county to identify
adequate sites, as required pursuant to Section 65583, by a variety of methods, including, but not
limited to, redesignation of property to a more intense land use category and increasing the
density allowed within one or more categories. Nothing in this section reduces the responsibility
of a city or county to identify, by income category, the total number of sites for residential
development as required by this article.
(b) Sites that contain permanent housing units located on a military base undergoing closure or
conversion as a result of action pursuant to the Defense Authorization Amendments and Base
Closure and Realignment Act (Public Law 100-526), the Defense Base Closure and Realignment
Act of 1990 (Public Law 101-510), or any subsequent act
requiring the closure or conversion of a military base may be identified as an adequate site if the
housing element demonstrates that the housing units will be available for occupancy by
households within the planning period of the element. No sites containing
housing units scheduled or planned for demolition or conversion to nonresidential uses shall
qualify as an adequate site. Any city, city and county, or county using this subdivision shall
address the progress in meeting this section in the reports provided pursuant to paragraph (1) of
subdivision (b) of Section 65400.
(c) (1) The Department of Housing and Community Development may allow a city or county
to substitute the provision of units for up to 25 percent of the community's obligation to identify
adequate sites for any income category in its housing element pursuant to paragraph (1) of
subdivision (c) of Section 65583 if the community includes in its housing element a program
committing the local government to provide units in that income category within the city or
county that will be made available through the provision of committed assistance during the
planning period covered by the element to low- and very low income households at affordable
housing costs or affordable rents, as defined in Sections 50052.5 and 50053 of the Health and
Safety Code, and which meet the requirements of paragraph (2). Except as otherwise provided
in this subdivision, the community may substitute one dwelling unit for one dwelling unit site in
the applicable income category. The program shall do all of the following:
(A) Identify the specific, existing sources of committed assistance and dedicate a specific
portion of the funds from those sources to the provision of housing pursuant to this subdivision.
(B) Indicate the number of units that will be provided to both low- and very low income
households and demonstrate that the amount of dedicated funds is sufficient to develop the units
at affordable housing costs or affordable rents.
(C) Demonstrate that the units meet the requirements of paragraph(2).
(2) Only units that comply with subparagraph (A), (B), or (C) qualify for inclusion in the
housing element program described in paragraph (1), as follows:
(A) Units that are to be substantially rehabilitated with committed assistance from the city or
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county and constitute a net increase in the community's stock of housing affordable to low- and
very low income households. For purposes of this subparagraph, a unit is not eligible to be
"substantially rehabilitated" unless all of the following requirements are met:
(i) At the time the unit is identified for substantial rehabilitation, (I) the local government has
determined that the unit is at imminent risk of loss to the housing stock, (II) the local
government has committed to provide relocation assistance pursuant to Chapter 16 (commencing
with Section 7260) of Division 7 of Title 1 to any occupants temporarily or permanently displaced
by the rehabilitation or code enforcement activity, (III) the local
government requires that any displaced occupants will have the right to reoccupy the rehabilitated
units, and (IV) the unit has been cited and found by the local code enforcement agency or a court
to be unfit for human habitation and vacated or subject to being vacated because of the existence
for not less than 120 days of four of the conditions listed in subdivisions (a) to (g), inclusive, of
Section 17995.3 of the Health and Safety Code.
(ii) The rehabilitated unit will have long-term affordability covenants and restrictions that
require the unit to be available to, and occupied by, persons or families of low- or very low
income at affordable housing costs for at least 20 years or the time period required by any
applicable federal or state law or regulation, except that if the period is less than 20 years, only
one unit shall be credited as an identified adequate site for every three units rehabilitated pursuant
to this section, and no credit shall be allowed for a unit required to remain affordable for less than
10 years.
(iii) Prior to initial occupancy after rehabilitation, the local code enforcement agency shall issue
a certificate of occupancy indicating compliance with all applicable state and local building code
and health and safety code requirements.
(B) Units that are located in a multifamily rental housing complex of 16 or more units, are
converted with committed assistance from the city or county from nonaffordable to affordable by
acquisition of the unit or the purchase of affordability covenants and restrictions for the unit, are
not acquired by eminent domain, and constitute a
net increase in the community's stock of housing affordable to low-and very low income
households. For purposes of this subparagraph, a unit is not converted by acquisition or the
purchase of affordability covenants unless all of the following occur:
(i) The unit is made available at a cost affordable to low- or very low income households.
(ii) At the time the unit is identified for acquisition, the unit is not available at a cost affordable
to low- or very low income households.
(iii) At the time the unit is identified for acquisition the unit is not occupied by low- or very low
income households.
(iv) The unit is in decent, safe, and sanitary condition at the time of occupancy.
(v) The acquisition price is not greater than 120 percent of the median price for housing units
in the city or county.
(vi) The unit has long-term affordability covenants and restrictions that require the unit to be
affordable to persons of low or very low income for not less than 30 years.
(C) Units that will be preserved at affordable housing costs to persons or families of low or very
low incomes with committed assistance from the city or county by acquisition of the unit or the
purchase of affordability covenants for the unit. For purposes of
this subparagraph, a unit shall not be deemed preserved unless all of the following occur:
(i) The unit has long-term affordability covenants and restrictions that require the unit to be
affordable to and reserved for occupancy by persons of the same or lower income group as the
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current occupants for a period of at least 40 years.
(ii) The unit is multifamily rental housing that receives governmental assistance under any of
the following state and federal programs: Section 221(d)(3) of the National Housing Act (12
U.S.C.Sec. 1715l(d)(3) and (5)); Section 236 of the National Housing Act(12 U.S.C. Sec.
1715z-1); Section 202 of the Housing Act of 1959 (12 U.S.C. Sec. 1701q); for rent supplement
assistance under Section 101 of the Housing and Urban Development Act of 1965, as amended
(12 U.S.C. Sec. 1701s); under Section 515 of the Housing Act of 1949, as amended (42 U.S.C.
Sec. 1485); and any new construction, substantial rehabilitation, moderate rehabilitation, property
disposition, and loan management set-aside programs, or any other program providing
project-based assistance, under Section 8 of the United States Housing Act of 1937, as amended
(42 U.S.C. Sec. 1437f); any state and local multifamily revenue bond programs; local
redevelopment programs; the federal Community Development Block Grant Program; and other
local housing assistance programs or units that were used to qualify for a density bonus pursuant
to Section 65916.
(iii) The city or county finds, after a public hearing, that the unit is eligible, and is reasonably
expected, to change from housing affordable to low- and very low income households to any other
use during the next five years due to termination of subsidy contracts, mortgage prepayment, or
expiration of restrictions on use.
(iv) The unit is in decent, safe, and sanitary condition at the time of occupancy.
(v) At the time the unit is identified for preservation it is available at affordable cost to persons
or families of low or very low income.
(3) This subdivision does not apply to any city or county that, during the current or immediately
prior planning period, as defined by Section 65588, has not met any of its share of the regional
need for affordable housing, as defined in Section 65584, for low- and
very low income households. A city or county shall document for any such housing unit that a
building permit has been issued and all development and permit fees have been paid or the unit
is eligible to be lawfully occupied.
(4) For purposes of this subdivision, "committed assistance" means that the city or county enters
into a legally enforceable agreement during the first two years of the housing element planning
period that obligates sufficient available funds to provide the assistance
necessary to make the identified units affordable and that requires that the units be made available
for occupancy within two years of the execution of the agreement. "Committed assistance" does
not include tenant-based rental assistance.
(5) For purposes of this subdivision, "net increase" includes only housing units provided
committed assistance pursuant to subparagraph (A) or (B) of paragraph (2) in the current planning
period, as defined in Section 65588, that were not provided committed assistance
in the immediately prior planning period.
(6) For purposes of this subdivision, "the time the unit is identified" means the earliest time
when any city or county agent, acting on behalf of a public entity, has proposed in writing or has
proposed orally or in writing to the property owner, that the unit be considered for substantial
rehabilitation, acquisition, or preservation.
(7) On July 1 of the third year of the planning period, as defined by Section 65588, in the report
required pursuant to Section 65400, each city or county that has included in its housing element
a program to provide units pursuant to subparagraph (A), (B), or (C) of
paragraph (2) shall report in writing to the legislative body, and to the department within 30 days
of making its report to the legislative body, on its progress in providing units pursuant to this
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subdivision. The report shall identify the specific units for which committed assistance has been
provided or which have been made available to low- and very low income households, and it shall
adequately document how each unit complies with this subdivision. If, by July 1 of the third year
of the planning period, the city or
county has not entered into an enforceable agreement of committed assistance for all units
specified in the programs adopted pursuant to subparagraph (A), (B), or (C) of paragraph (2), the
city or county shall, not later than July 1 of the fourth year of the planning period, adopt an
amended housing element in accordance with Section 65585, identifying additional adequate sites
pursuant to paragraph (1) of subdivision (c) of Section 65583 sufficient to accommodate the
number of units for which committed assistance was not provided. If a city or county does not
amend its housing element to identify adequate sites to address any shortfall, or fails to complete
the rehabilitation, acquisition, purchase of affordability covenants, or the preservation of any
housing unit within two years after committed assistance was provided to that unit, it shall be
prohibited from identifying units pursuant to subparagraph (A), (B), or (C) of paragraph (2) in
the housing element that it adopts for the next planning period, as defined in Section 65588,
above the number of
units actually provided or preserved due to committed assistance.
[Amended 1998– AB 438]
§65585
(a) In the preparation of its housing element, each city and county shall consider the guidelines
adopted by the department pursuant to Section 50459 of the Health and Safety Code. Those
guidelines shall be advisory to each city or county in the preparation of its housing element.
(b) At least 90 days prior to adoption of its housing element, or at least 45 days prior to the
adoption of an amendment to this element, the planning agency shall submit a draft element or
draft amendment to the department. The department shall review the draft and report its written
findings to the planning agency within 90 days of its receipt of the draft in the case of an adoption
or within 45 days of its receipt in the case of a draft amendment. (c) In the preparation of its
findings, the department may consult with any public agency, group, or person. The department
shall receive and consider any written comments from any public agency, group, or person
regarding the draft or adopted element or amendment under review.
(d) In its written findings, the department shall determine whether the draft element or draft
amendment substantially complies with the requirements of this article.
(e) Prior to the adoption of its draft element or draft amendment, the legislative body shall
consider the findings made by the department. If the department's findings are not available
within the time limits set by this section, the legislative body may act without them.
(f) If the department finds that the draft element or draft amendment does not substantially
comply with the requirements of this article, the legislative body shall take one of the following
actions:
(1) Change the draft element or draft amendment to substantially comply with the requirements
of this article.
(2) Adopt the draft element or draft amendment without changes. The legislative body shall
include in its resolution of adoption written findings which explain the reasons the legislative
body believes that the draft element or draft amendment substantially complies with the
requirements of this article despite the findings of the department.
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(g) Promptly following the adoption of its element or amendment, the planning agency shall
submit a copy to the department.
(h) The department shall, within 120 days, review adopted housing elements or amendments and
report its findings to the planning agency.
(Amended by Stats. 1990, Ch. 1441, Sec. 5.)
§65587
(a) Each city, county, or city and county shall bring its housing element, as required by
subdivision (c) of Section 65302, into conformity with the requirements of this article on or
before October 1, 1981, and the deadlines set by Section 65588. Except as specifically provided
in subdivision (b) of Section 65361, the Director of Planning and Research shall not grant an
extension of time from these requirements.
(b) Any action brought by any interested party to review the conformity with the provisions of
this article of any housing element or portion thereof or revision thereto shall be brought pursuant
to Section 1085 of the Code of Civil Procedure; the court's review of compliance with the
provisions of this article shall extend to whether the housing element or portion thereof or
revision thereto substantially complies with the requirements of this article.
(c) If a court finds that an action of a city, county, or city and county, which is required to be
consistent with its general plan, does not comply with its housing element, the city, county, or city
and county shall bring its action into compliance within 60 days. However, the court shall retain
jurisdiction throughout the period for compliance to enforce its decision. Upon the court's
determination that the 60-day period for compliance would place an undue hardship on the city,
county, or city and county, the court may extend the time period for compliance by an additional
60 days.
(Amended by Stats. 1990, Ch. 1441, Sec. 6.)
§65588
(a) Each local government shall review its housing element as frequently as appropriate to
evaluate all of the following:
(1) The appropriateness of the housing goals, objectives, and policies in contributing to the
attainment of the state housing goal.
(2) The effectiveness of the housing element in attainment of the community's housing goals
and objectives.
(3) The progress of the city, county, or city and county in implementation of the housing
element.
(b) The housing element shall be revised as appropriate, but not less than every five years, to
reflect the results of this periodic review. In order to facilitate effective review by the department
of housing elements, the following local governments shall prepare and
adopt the first two revisions of their housing elements no later than the dates specified in the
following schedule, notwithstanding the date of adoption of the housing elements in existence on
the effective date of the act which amended this section during the 1983-84 Session of the
Legislature.
(1) Local governments within the regional jurisdiction of the Southern California Association
of Governments: July 1, 1984, for the first revision and July 1, 1989, for the second revision.
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(2) Local governments within the regional jurisdiction of the Association of Bay Area
Governments: January 1, 1985, for the first revision, and July 1, 1990, for the second revision.
(3) Local governments within the regional jurisdiction of the SanDiego Association of
Governments, the Council of Fresno County Governments, the Kern County Council of
Governments, the Sacramento Area Council of Governments, and the Association of Monterey
Bay Area Governments: July 1, 1985, for the first revision, and July 1, 1991, for the second
revision.
(4) All other local governments: January 1, 1986, for the first revision, and July 1, 1992, for
the second revision.
(5) Subsequent revisions shall be completed not less often than at five-year intervals following
the second revision.
(c) The review and revision of housing elements required by this section shall take into account
any low- or moderate-income housing provided or required pursuant to Section 65590.
(d) The review pursuant to subdivision (c) shall include, but need not be limited to, the
following:
(1) The number of new housing units approved for construction within the coastal zone after
January 1, 1982.
(2) The number of housing units for persons and families of low or moderate income, as defined
in Section 50093 of the Health and Safety Code, required to be provided in new housing
developments either within the coastal zone or within three miles of the coastal
zone pursuant to Section 65590.
(3) The number of existing residential dwelling units occupied by persons and families of low
or moderate income, as defined in Section 50093 of the Health and Safety Code, that have been
authorized to be demolished or converted since January 1, 1982, in the coastal zone.
(4) The number of residential dwelling units for persons and families of low or moderate
income, as defined in Section 50093 of the Health and Safety Code, that have been required for
replacement or authorized to be converted or demolished as identified in paragraph (3). The
location of the replacement units, either onsite, elsewhere within the locality's jurisdiction within
the coastal zone, or within three miles of the coastal zone within the locality's jurisdiction, shall
be designated in the review.
(e) Notwithstanding the requirements of paragraph (5) of subdivision (b), the dates of revisions
for the housing element shall be modified upon the effective date of this provision as follows:
(1) Local governments within the regional jurisdiction of the Southern California Association
of Governments : June 30, 2000, for the third revision, and June 30, 2005, for the fourth revision.
(2) Local governments within the regional jurisdiction of the Association of Bay Area
Governments: June 30, 2001, for the third revision, and June 30, 2006, for the fourth revision.
(3) Local governments within the regional jurisdiction of the Council of Fresno County
Governments, the Kern County Council of Governments, the Sacramento Area Council of
Governments, and the Association of Monterey Bay Area Governments: June 30, 2002, for the
third revision, and June 30, 2007, for the fourth revision.
(4) Local governments within the regional jurisdiction of the San Diego Association of
Governments: June 30, 1999, for the third revision, and June 30, 2004, for the fourth revision.
(5) All other local governments: June 30, 2003, for the third revision, and June 30, 2008, for
the fourth revision.
(6) Subsequent revisions shall be completed not less often than at five-year intervals following
the fourth revision.
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§65588.1
(a) The planning period of existing housing elements prepared pursuant to subdivision (b) of
Section 65588 shall be extended through June 30 of the year of the housing element due date
prescribed in subdivision (e) of Section 65588. Local governments shall continue to implement
the housing program of existing housing elements and the annual review pursuant to Section
65400.
(b) The extension provided in this section shall not limit the existing responsibility under
subdivision (b) of Section 65588 of any jurisdiction to adopt a housing element in conformance
with this article.
(c) It is the intent of the Legislature that nothing in this section shall be construed to reinstate any
mandates pursuant to Chapter 1143 of the Statutes of 1980 suspended by the Budget Act of
1993-94.
[1993 ch. 695.]

§65754.
In any action brought to challenge the validity of the general plan of any city, county, or
city and county, or any mandatory element thereof, if the court, in a final judgment in favor of the
plaintiff or petitioner, finds that the general plan or any mandatory element of the general plan
does not substantially comply with the requirements of Article 5 (commencing with Section
65300):
(a) The city, county, or city and county shall bring its general plan or relevant mandatory
element or elements thereof into compliance with the requirements of Article 5 (commencing
with Section 65300) within 120 days.
Notwithstanding the provisions of subdivision (b) of Section 65585, the planning agency
of the city, county, or city and county shall submit a draft of its revised housing element or
housing element amendment at least 45 days prior to its adoption to the Department of Housing
and Community Development for its review, notifying the department that the element is subject
to the review procedure set forth in this section.
The department shall review the draft element or amendment and report its findings to
the planning agency within 45 days of receipt of the draft. The legislative body shall consider the
department's findings prior to final adoption of the housing element or amendment if the
department's findings are reported to the planning agency within 45 days after the department
receives that draft element or amendment.
(b) The city or county, including the chartered cities specified in subdivision (d) of
Section 65860, shall, in accordance with Section 65860, bring its zoning ordinance into
consistency with its general plan or relevant mandatory element or elements thereof within 120
days after the general plan has been amended in accordance with subdivision (a). (Amended by
Stats. 1984, Ch. 1039, Sec. 5.)

§65754.5.
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(a) During the pendency of any action described in Section 65754, or when issuing a final
judgment in favor of the plaintiff or petitioner finding that the general plan or any element thereof
does not conform to the requirements of Article 5 (commencing with Section 65300), the court
shall not enjoin the development of any housing development with respect to which all of the
following conditions are met:
(1) The legislative body of the city, county, or city and county has approved a
development project, as defined by Section 65928, for housing or a specific plan for the housing
development and determined the development project for housing or the specific plan to be
consistent with the general plan of the city, county, or city and county.
(2) The legislative body of the city, county, or city and county has certified an
environmental impact report or a negative declaration for the development project for housing
or for the specific plan for housing pursuant to the California Environmental Quality Act,
Division 13 (commencing with Section 21000) of the Public Resources Code, and no legal action
was brought within the applicable statute of limitations period relating to that environmental
impact report or negative declaration.
(3) The owner of the land upon which the housing is proposed to be developed, in
satisfaction of any requirements imposed and in reliance upon any action taken by the city,
county, or city and county pursuant to paragraphs (1) and (2), has irrevocably committed one
million dollars ($1,000,000), or more, for public infrastructure, including, but not limited to,
roads, and water and sewer facilities.
(4) The proposed housing development may be developed without having an impact upon
the city, county, or city and county's ability to implement an adequate housing element or to
properly adopt an adequate housing element if the court determines, in the pending action, that
the general plan or plan element is inadequate. The court shall apply the provisions of Section
65760 to determine whether a housing development will have an impact on the ability of the city,
county, or city and county to properly adopt and implement an adequate housing element.
(b) The provisions of this section shall be applicable to any legal action pending on
January 1, 1984, and to every action commenced on or after that date.
(c) This section shall not be construed to preclude a public agency from exercising
discretion, in a manner authorized by any other provision of law, to alter plans, zoning, or
subsequent development approvals applicable to those lands, or from enacting and enforcing
further regulations upon their use.
(Added by Stats. 1983, Ch. 911, Sec. 2.)

§65755.
(a) The court shall include, in the order or judgment rendered pursuant to Section 65754,
one or more of the following provisions for any or all types or classes of developments or any or
all geographic segments of the city, county, or city and county until the city, county, or city and
county has substantially complied with the requirements of Article 5 (commencing with Section
65300):
(1) Suspend the authority of the city, county, or city and county pursuant to Division 13
(commencing with Section 17910) of the Health and Safety Code, to issue building permits, or
any category of building permits, and all other related permits, except that the city, county, or city
and county shall continue to function as an enforcement agency for review of permit applications
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for appropriate codes and standards compliance, prior to the issuance of building permits and
other related permits for residential housing for that city, county, or city and county.
(2) Suspend the authority of the city, county, or city and county, pursuant to Chapter 4
(commencing with Section 65800) to grant any and all categories of zoning changes, variances,
or both.
(3) Suspend the authority of the city, county, or city and county, pursuant to Division 2
(commencing with Section 66410), to grant subdivision map approvals for any and all categories
of subdivision map approvals.
(4) Mandate the approval of all applications for building permits, or other related
construction permits, for residential housing where a final subdivision map, parcel map, or plot
plan has been approved for the project, where the approval will not impact on the ability of the
city, county, or city and county to properly adopt and implement an adequate housing element,
and where the permit application conforms to all code requirements and other applicable
provisions of law except those zoning laws held to be invalid by the final court order, and changes
to the zoning ordinances adopted after such final court order which were enacted for the purpose
of preventing the construction of a specific residential development.
(5) Mandate the approval of any or all final subdivision maps for residential housing
projects which have previously received a tentative map approval from the city, county, or city
and county pursuant to Division 2 (commencing with Section 66410) when the final map
conforms to the approved tentative map, the tentative map has not expired, and where approval
will not impact on the ability of the city, county, or city and county to properly adopt and
implement an adequate housing element.
(6) Mandate that notwithstanding the provisions of Sections 66473.5 and 66474, any
tentative subdivision map for a residential housing project shall be approved if all of the
following requirements are met:
(A) The approval of the map will not significantly impair the ability of the city, county,
or city and county to adopt and implement those elements or portions thereof of the general plan
which have been held to be inadequate.
(B) The map complies with all of the provisions of Division 2 (commencing with Section
66410), except those parts which would require disapproval of the project due to the inadequacy
of the general plan.
(C) The approval of the map will not affect the ability of the city, county, or city and
county to adopt and implement an adequate housing element.
(D) The map is consistent with the portions of the general plan not found inadequate and
the proposed revisions, if applicable, to the part of the plan held inadequate.
(b) Any order or judgment of a court which includes the remedies described in paragraphs
(1), (2), or (3) of subdivision (a) shall exclude from the operation of that order or judgment any
action, program, or project required by law to be consistent with a general or specific plan if the
court finds that the approval or undertaking of the action, program, or project complies with both
of the following requirements:
(1) That it will not significantly impair the ability of the city, county, or city and county
to adopt or amend all or part of the applicable plan as may be necessary to make the plan
substantially comply with the requirements of Article 5 (commencing with Section 65300) in the
case of a general plan, or Article 8 (commencing with Section 65450) in the case of a specific
plan.
(2) That it is consistent with those portions of the plan challenged in the action or
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proceeding and found by the court to substantially comply with applicable provisions of law. The
party seeking exclusion from any order or judgment of a court pursuant to this subdivision shall
have the burden of showing that the action, program, or project complies with paragraphs (1) and
(2).
(Amended by Stats. 1984, Ch. 1039, Sec. 6.)
§65759.
In any action brought under this section:
(a) The California Environmental Quality Act, Division 13 (commencing with Section
21000) of the Public Resources Code, does not apply to any action necessary to bring its general
plan or relevant mandatory elements of the plan into compliance with any court order or judgment
under this article.
(1) The local agency shall, however, prepare an initial study, within the time limitations
specified in Section 65754, to determine the environmental effects of the proposed action
necessary to comply with the court order. The initial study shall contain substantially the same
information as is required for an initial study pursuant to subdivision (c) of Section 15080 of Title
14 of the California Code of Regulations.
(2) If as a result of the initial study, the local agency determines that the action may have
a significant effect on the environment, the local agency shall prepare, within the time limitations
specified in Section 65754, an environmental assessment, the content of which substantially
conforms to the required content for a draft environmental impact report set forth in Article 9
(commencing with Section 15140) of Title 14 of the California Code of Regulations. The local
agency shall include notice of the preparation of the environmental assessment in all notices
provided for the amendments to the general plan proposed to comply with the court order.
(3) The environmental assessment shall be deemed to be a part of the general plan and
shall only be reviewable as provided in this article.
(4) The local agency may comply with the provisions of the California Environmental
Quality Act, Division 13 (commencing with Section 21000) of the Public Resources Code, in any
action necessary to bring its general plan or the plan's relevant mandatory elements into
compliance with any court order or judgment under this section so long as it does so within the
time limitations specified in Section 65754.
(b) The court for good cause shown may grant not more than two extensions of time, not
to exceed a total of 240 days, in order to meet the requirements imposed by Section 65754.
(Amended by Stats. 1991, Ch. 1183, Sec. 3.)

§65760.
In determining whether a housing development will have an impact on the ability of the
city, county, or city and county to properly adopt and implement an adequate housing element,
the court shall consider all relevant factors. There is a conclusive presumption that any housing
development, 25 percent of which units are affordable to persons and families of low or moderate
income, as defined by Section 50093 of the Health and Safety Code, can be developed without
having an impact on the ability of the city, county, or city and county to properly adopt and
implement an adequate housing element, except where the approval of a housing development
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may prevent the city, county, or city and county from complying with the final judgment of the
court.
(Amended by Stats. 1984, Ch. 1039, Sec. 9.5.)

90

Laws Affecting the Location & Approval Of Affordable Housing

THE “LEAST COST” ZONING STATUTE
§ 65913.1
In exercising its authority to zone for land uses, a city, county, or city and county shall
designate and zone sufficient vacant land for residential use with appropriate standards, in
relation to zoning for nonresidential use, and in relation to growth projections of the general plan
to meet housing needs as identified in the general plan. For the purposes of this section,
``appropriate standards'' shall mean densities and requirements with respect to minimum floor
areas, building setbacks, rear and side yards, parking, the percentage of a lot which may be
occupied by a structure, amenities, and other requirements imposed on residential lots pursuant
to the zoning authority which contribute significantly to the economic feasibility of producing
housing at the lowest possible cost given economic and environmental factors, the public health
and safety, and the need to facilitate the development of housing for persons and families of low
or moderate income, as defined in Section 50093 of the Health and Safety Code. However,
nothing in this section shall be construed to enlarge or diminish the authority of a city, county,
or city and county to require a developer to construct such housing.
Nothing in this section shall be construed to require a city, county, or city and county in
which less than 5 percent of the total land area is undeveloped to zone a site within an urbanized
area of such city, county, or city and county for residential uses at densities which exceed those
on adjoining residential parcels by 100 percent. For the purposes of this section, ``vacant land''
shall not include agricultural preserves pursuant to Chapter 7 (commencing with Section 51200)
of Part 1 of Division 1 of Title 5. For the purposes of this section, ``urbanized area'' means a
central city or cities and surrounding closely settled territory, as defined by the United States
Department of Commerce Bureau of the Census in the Federal Register, Volume 39, Number 85,
for Wednesday, May 1, 1974, at pages 15202-15203, and as periodically updated.
(Added by Stats. 1980, Ch. 1152.)
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CALIFORNIA’S ANTI-NIMBY STATUTES
K

Government Code §§65589.5 and 65589.6

§65589.5.
(a) The Legislature finds all of the following:
(1) The lack of affordable housing is a critical problem which threatens the economic,
environmental, and social quality of life in California.
(2) California housing has become the most expensive in the nation. The excessive cost of the
state’s housing supply is partially caused by activities and policies of many local governments
which limit the approval of affordable housing, increase the cost of land for affordable housing,
and require that high fees and exactions be paid by producers of potentially affordable housing.
(3) Among the consequences of those actions are discrimination against low-income and minority
households, lack of housing to support employment growth, imbalance in jobs and housing,
reduced mobility, urban sprawl, excessive commuting, and air quality deterioration.
(4) Many local governments do not give adequate attention to the economic, environmental, and
social costs of decisions which result in disapproval of affordable housing projects, reduction in
density of affordable housing projects, and excessive standards for affordable
housing projects.
(b) It is the policy of the state that a local government not reject or make infeasible affordable
housing developments which contribute to meeting the housing need determined pursuant to this
article without a thorough analysis of the economic, social, and environmental effects of the
action and without meeting the provisions of subdivision (d).
(c) The Legislature also recognizes that premature and unnecessary development of agricultural
lands to urban uses continues to have adverse effects on the availability of those lands for food
and fiber production and on the economy of the state. Furthermore, it is the policy of the state
that development should be guided away from prime agricultural lands; therefore, in
implementing this section, local jurisdictions should encourage, to the maximum extent
practicable, in filling existing urban areas.
(d) A local agency shall not disapprove a housing development project affordable to very low,
low- or moderate-income households or condition approval in a manner which renders the project
infeasible for development for the use of very low, low- or moderate-income households
unless it makes written findings, based upon substantial evidence in the record, as to
one of the following:
(1) The jurisdiction has adopted a housing element pursuant to this article that has
been revised in accordance with Section 65588 and that is in substantial compliance
with this article, and the

92

Laws Affecting the Location & Approval Of Affordable Housing

development project is not needed for the jurisdiction to meet its share of the regional
housing need for very low, low-, or moderate-income housing.
(2) The development project as proposed would have a specific, adverse impact upon
the public health or safety, and there is no feasible method to satisfactorily mitigate
or avoid the specific adverse impact without rendering the development unaffordable
to low- and moderate-income households. As used in this paragraph, a ‘‘specific,
adverse impact’’ means a significant, quantifiable, direct, and unavoidable impact,
based on objective, identified written public
health or safety standards, policies, or conditions as they existed on the date the
application was deemed complete.
(3) The denial of the project or imposition of conditions is required in order to comply
with specific state or federal law, and there is no feasible method to comply without
rendering the
development unaffordable to low- and moderate-income households.
(4) Approval of the development project would increase the concentration of lower
income households in a neighborhood that already has a disproportionately high
number of lower income
households and there is no feasible method of approving the development at a
different site, including those sites identified pursuant to paragraph (1) of subdivision
(c) of Section 65583, without rendering the development unaffordable to low- and
moderate-income households.
(5) The development project is proposed on land zoned for agriculture or resource
preservation which is surrounded on at least two sides by land being used for
agricultural or resource preservation purposes, or which does not have adequate water
or wastewater facilities to serve the project.
(6) The development project is inconsistent with both the jurisdiction’s zoning
ordinance and general plan land use designation as specified in any element of the
general plan as it existed on the date the application was deemed complete, and the
jurisdiction has adopted a housing element pursuant to this article.
(e) Nothing in this section shall be construed to relieve the local agency from
complying with the Congestion Management Program required by Chapter 2.6
(commencing with Section 65088) of
Division 1 of Title 7 or the California Coastal Act (Division 20 (commencing with
Section 30000) of the Public Resources Code). Neither shall anything in this section
be construed to relieve the local agency from making one or more of the findings
required pursuant to Section 21081 of the Public Resources Code or otherwise
complying with the California Environmental Quality Act (Division13 (commencing
with Section 21000) of the Public Resources Code).
(f) Nothing in this section shall be construed to prohibit a local agency from requiring
the development project to comply with written development standards, conditions,
and policies appropriate to, and consistent with, meeting the quantified objectives
relative to the development of housing, as required in the housing element pursuant
to subdivision (b) of Section 65583. Nothing in this section shall be construed to
prohibit a local agency from imposing fees and other exactions otherwise authorized
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by law which are essential to provide necessary public services and facilities to the
development project.
(g) This section shall be applicable to charter cities because the Legislature finds that
the lack of affordable housing is a critical statewide problem.
(h) The following definitions apply for the purposes of this section:
(1) ‘‘Feasible’’ means capable of being accomplished in a successful manner within
a reasonable period of time, taking into account economic, environmental, social, and
technological factors.
(2) ‘‘Affordable to very low, low-, or moderate-income households’’ means that
either (A) at least 20 percent of the total units shall be sold or rented to lower income
households, as defined
in Section 50079.5 of the Health and Safety Code, or (B) 100 percentof the units shall
be sold or rented to moderate-income households as defined in Section 50093 of the
Health and Safety Code, or middle-income households, as defined in Section 65008
of this code. Housing units targeted for lower income households shall be made
available at a monthly housing cost that does not exceed 30 percent of 60 percent of
area median income with adjustments for household
size made in accordance with the adjustment factors on which the lower income
eligibility limits are based. Housing units targeted for persons and families of
moderate income shall be made available at a monthly housing cost that does not
exceed 30 percent of 100 percent of area median income with adjustments for
household size made in accordance with the adjustment factors on which the moderate
income eligibility limits are based.(3) ‘‘Area median income’’ shall mean area
median income as periodically established by the Department of Housing and
Community Development pursuant to Section 50093 of the Health and Safety Code.
The developer shall provide sufficient legal commitments to ensure continued
availability of units for very low or low-income households in accordance with the
provisions of this subdivision for 30 years.
(4) ‘‘Neighborhood’’ means a planning area commonly identified as such in a
community’s planning documents, and identified as a neighborhood by the individuals
residing and working within the neighborhood. Documentation demonstrating that the
area meets the definition of neighborhood may include a map prepared for planning
purposes which lists the name and boundaries of the neighborhood.
(5) ‘‘Disapprove the development project’’ includes any instance in which a local
agency does either of the following:
(A) Votes on a proposed housing development project application and the application
is disapproved.
(B) Fails to comply with the time periods specified in subparagraph (B) of paragraph
(1) of subdivision (a) of Section 65950. An extension of time pursuant to Article 5
(commencing with
Section 65950) shall be deemed to be an extension of time pursuant to this paragraph.
(i) If any city, county, or city and county denies approval or imposes restrictions,
including a reduction of allowable densities or the percentage of a lot which may be
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occupied by a building or structure under the applicable planning and zoning in force
at the time the application is deemed complete pursuant to Section 65943, which have
a substantial adverse effect on the viability or affordability of a housing development
affordable to very low, low-, or moderate-income households, and the denial of the
development or the imposition of restrictions on the development is the subject of a
court action which challenges the denial, then the burden of proof
shall be on the local legislative body to show that its decision is consistent with the
findings as described in subdivision (d) and that the findings are supported by
substantial evidence in the record.
(j) When a proposed housing development project complies with applicable, objective
general plan and zoning standards and criteria in effect at the time that the housing
development project’s
application is determined to be complete, but the local agency proposes to disapprove
the project or to approve it upon the condition that the project be developed at a lower
density, the local
agency shall base its decision regarding the proposed housing development project
upon written findings supported by substantial evidence on the record that both of the
following conditions exist:
(1) The housing development project would have a specific, adverse impact upon the
public health or safety unless the project is disapproved or approved upon the
condition that the project be developed at a lower density. As used in this paragraph,
a ‘‘specific, adverse impact’’ means a significant, quantifiable, direct, and
unavoidable impact, based on objective, identified written public health or safety
standards, policies, or conditions as they existed on the date the application was
deemed complete.
(2) There is no feasible method to satisfactorily mitigate or avoid the adverse impact
identified pursuant to paragraph (1), other than the disapproval of the housing
development project or the approval of the project upon the condition that it be
developed at a lower density.
(k) If in any action brought to enforce the provisions of this section, a court finds that
the local agency disapproved a project or conditioned its approval in a manner
rendering it infeasible for the development of very low, low-, or moderate-income
households without properly making the findings required by this section or without
making sufficient findings supported by substantial
evidence, the court shall issue an order or judgment compelling compliance with this
section within 60 days, including, but not limited to, an order that the local agency
take action on the
development project. The court shall retain jurisdiction to ensure that its order or
judgment is carried out. If the court determines that its order or judgment has not been
carried out within 60 days, the court may issue further orders as provided by law to
ensure that the purposes and policies of this section are fulfilled.
(l) In any action, the record of the proceedings before the local agency shall be filed
as expeditiously as possible and, notwithstanding Section 1094.6 of the Code of Civil
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Procedure, all or part of the record may be filed (1) by the petitioner with the petition
or petitioner’s points and authorities, (2) by the respondent with respondent’s points
and authorities, (3) after payment of costs by the petitioner, or (4) as otherwise
directed by the court. If the expense of preparing the record has been borne by the
petitioner and the petitioner is the prevailing party, the expense shall be taxable as
costs.
(Ameded by Stats. 1999, c. 968, §6)
§65589.6.
In any action taken to challenge the validity of a decision by a city, county, or city and
county to disapprove a project or approve a project upon the condition that it be developed at a
lower density pursuant to Section 65589.5, the city, county, or city and county shall bear the
burden of proof that its decision has conformed to all of the conditions specified in Section
65589.5.
(Added by Stats. 1984, Ch. 1104, Sec. 1.)
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CALIFORNIA & FEDERAL FAIR HOUSING LAWS

California
Government Code §65008
(a) Any action pursuant to this title by any city, county, city and county, or other local
governmental agency in this state is null and void if it denies to any individual or group of
individuals the enjoyment of residence, landownership, tenancy, or any other land use in this state
because of any of the following reasons:
(1) The race, sex, color, religion, ethnicity, national origin, ancestry, lawful occupation, or age
of the individuals or group of individuals.
(2) The method of financing of any residential development of the individual or group of
individuals.
(3) The intended occupancy of any residential development by persons or families of low,
moderate, or middle income.
(b) No city, county, city and county, or other local governmental agency shall, in the enactment
or administration of ordinances pursuant to this title, prohibit or discriminate against any
residential development or emergency shelter because of the method of financing or the race, sex,
color, religion, ethnicity, national origin, ancestry, lawful occupation, or age of the owners or
intended occupants of the residential development or emergency shelter.
(c) (1) No city, county, city and county, or other local governmental agency shall, in the
enactment or administration of ordinances pursuant to this title, prohibit or discriminate against
a residential development or emergency shelter because the development or shelter is intended
for occupancy by persons and families of low and moderate income, as defined in Section 50093
of the Health and Safety Code, or persons and families of middle income. (2) For the purposes
of this section, ``persons and families of middle income'' means persons and families whose
income does not exceed 150 percent of the median income for the county in which the persons
or families reside.
(d) (1) No city, county, city and county, or other local governmental agency may impose different
requirements on a residential development or emergency shelter which is subsidized, financed,
insured, or otherwise assisted by the federal or state governments or by a local public entity, as
defined in Section 50079 of the Health and Safety Code, than those imposed on nonassisted
developments, except as provided in subdivision (e).
(2) No city, county, city and county, or other local governmental agency may, because of the
race, sex, color, religion, ethnicity, national origin, ancestry, lawful occupation, or age of the
intended occupants, or because the development is intended for occupancy by persons and
families of low, moderate, or middle income, impose different requirements on these residential
developments than those imposed on developments generally, except as provided in subdivision
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(e).
(e) Notwithstanding the above, nothing in this section or this title shall be construed to prohibit
either of the following:
(1) The County of Riverside from enacting and enforcing zoning to provide housing for older
persons, in accordance with state or federal law, if that zoning was enacted prior to January 1,
1995.
(2) Any city, county, or city and county from extending preferential treatment to residential
developments or emergency shelters assisted by the federal or state governments or by a local
public entity, as defined in Section 50079 of the Health and Safety Code, or other residential
developments or emergency shelters intended for occupancy by persons and families of low and
moderate income, as defined in Section 50093 of the Health and Safety Code, or persons and
families of middle income, or agricultural employees, as defined in subdivision (b) of Section
1140.4 of the Labor Code, and their families. This preferential treatment may include, but need
not be limited to, reduction or waiver of fees or changes in architectural requirements, site
development and property line requirements, building setback requirements, or vehicle parking
requirements which reduce development costs of these developments.
(f) ``Residential development,'' as used in this section, means a single-family residence or a
multifamily residence, including manufactured homes, as defined in Section 18007 of the Health
and Safety Code.
(g) This section shall apply to chartered cities.
(h) The Legislature finds and declares that discriminatory practices which inhibit the
development of housing for persons and families of low, moderate, and middle income, or
emergency shelters for the homeless, are a matter of statewide concern.
[Amended by Stats. 1986, Ch. 639, Sec. 1. Effective September 2, 1986, 1992 ch. 1298, 1994 ch.
896, 1996 ch. 295. ]
Government Code §12955.
It shall be unlawful:
(a) For the owner of any housing accommodation to discriminate against any person
because of the race, color, religion, sex, marital status, national origin, ancestry, familial status,
or disability of that person.
(b) For the owner of any housing accommodation to make or to cause to be made any
written or oral inquiry concerning the race, color, religion, sex, marital status, national origin,
ancestry, familial status, or disability of any person seeking to purchase, rent or lease any housing
accommodation.
(c) For any person to make, print, or publish, or cause to be made, printed, or published
any notice, statement, or advertisement, with respect to the sale or rental of a housing
accommodation that indicates any preference, limitation, or discrimination based on race, color,
religion, sex, marital status, national origin, ancestry, familial status, or disability or an intention
to make any such preference, limitation, or discrimination.
(d) For any person subject to the provisions of Section 51 of the Civil Code, as that
section applies to housing accommodations, to discriminate against any person on the basis of
sex, color, race, religion, ancestry, national origin, familial status, marital status, disability, or on
any other basis prohibited by that section.
(e) For any person, bank, mortgage company or other financial institution that provides
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financial assistance for the purchase, organization, or construction of any housing accommodation
to discriminate against any person or group of persons because of the race, color, religion, sex,
marital status, national origin, ancestry, familial status, or disability in the terms, conditions, or
privileges relating to the obtaining or use of that financial assistance.
(f) For any owner of housing accommodations to harass, evict, or otherwise discriminate
against any person in the sale or rental of housing accommodations when the owner's dominant
purpose is retaliation against a person who has opposed practices unlawful under this section,
informed law enforcement agencies of practices believed unlawful under this section, has testified
or assisted in any proceeding under this part, or has aided or encouraged a person to exercise or
enjoy the rights secured by this part. Nothing herein is intended to cause or permit the delay of
an unlawful detainer action.
(g) For any person to aid, abet, incite, compel, or coerce the doing of any of the acts or
practices declared unlawful in this section, or to attempt to do so.
(h) For any person, for profit, to induce any person to sell or rent any dwelling by
representations regarding the entry or prospective entry into the neighborhood of a person or
persons of a particular race, color, religion, sex, marital status, ancestry, disability, familial status,
or national origin.
(i) For any person or other organization or entity whose business involves real
estate-related transactions to discriminate against any person in making available a transaction,
or in the terms and conditions of a transaction, because of race, color, religion, sex, marital status,
national origin, ancestry, familial status, or disability.
(j) To deny a person access to, or membership or participation in, a multiple listing
service, real estate brokerage organization, or other service because of race, color, religion, sex,
marital status, ancestry, disability, familial status, or national origin.
(k) To otherwise make unavailable or deny a dwelling based on discrimination because
of race, color, religion, sex, familial status, disability, or national origin.
(l) To discriminate through public or private land use practices, decisions, and
authorizations because of race, color, religion, sex, familial status, marital status, disability,
national origin, or ancestry. Discrimination includes, but is not limited to, restrictive covenants,
zoning laws, denials of use permits, and other actions authorized under the Planning and Zoning
Law (Title 7 (commencing with Section 65000)), that make housing opportunities unavailable.
[1980 ch. 992, 1992 ch. 182, 1993 ch. 1277. ]
Government Code §12955.2.
For purposes of this part, ``familial status'' means one or more individuals under 18 years
of age who reside with a parent, another person with care and legal custody of that individual, a
person who has been given care and custody of that individual by a state or local governmental
agency that is responsible for the welfare of children, or the designee of that parent or other
person with legal custody of any individual under 18 years of age by written consent of the parent
or designated custodian. The protections afforded by this part against discrimination on the basis
of familial status also apply to any individual who is pregnant , who is in the process of securing
legal custody of any individual under 18 years of age, or who is in the process of being given care
and custody of any individual under 18 years of age by a state or local governmental agency
responsible for the welfare of children.
1992 ch. 182.
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Government Code §12955.3.
For purposes of this part, ``disability'' includes, but is not limited to, the following:
(a) A physical or mental impairment that substantially limits one or more of a person's
major life activities.
(b) A record of having, or being perceived as having, a physical or mental impairment,
but not including current illegal use of, or addiction to, a controlled substance (as defined by
Section 102 of the federal Controlled Substance Act, 21 U.S.C. Sec. 802). [1992 ch. 182. ]
Government Code §12955.6.
Nothing in this part shall be construed to afford to the classes protected under this part,
fewer rights or remedies than the federal Fair Housing Amendments Act of 1988 (P.L. 100-430)
and its implementing regulations (24 C.F.R. 100.1 et seq.), or state law relating to fair
employment and housing as it existed prior to the effective date of this section. Any state law that
purports to require or permit any action that would be an unlawful practice under this part shall
to that extent be invalid. This part may be construed to afford greater rights and remedies to an
aggrieved person than those afforded by federal law and other state laws. [1992 ch. 182, 1993 ch.
1277.]

Government Code §12955.7.
It shall be unlawful to coerce, intimidate, threaten, or interfere with any person in the
exercise or enjoyment of, or on account of that person having exercised or enjoyed, or on account
of that person having aided or encouraged any other person in the exercise or enjoyment of, any
right granted or protected by Section 12955 or 12955.1.
[1993 ch. 1277. ]
Government Code §12955.8.
For purposes of this article, in connection with unlawful practices:
(a) Proof of an intentional violation of this article includes, but is not limited to, an act
or failure to act that is otherwise covered by this part, that demonstrates an intent to discriminate
in any manner in violation of this part. A person intends to discriminate if race, color, religion,
sex, familial status, marital status, disability, national origin, or ancestry is a motivating factor in
committing a discriminatory housing practice even though other factors may have also motivated
the practice. An intent to discriminate may be established by direct or circumstantial evidence.
(b) Proof of a violation causing a discriminatory effect is shown if an act or failure to act
that is otherwise covered by this part, and that has the effect, regardless of intent, of unlawfully
discriminating on the basis of race, color, religion, sex, familial status, marital status, disability,
national origin, or ancestry. A business establishment whose action or inaction has an unintended
discriminatory effect shall not be considered to have committed an unlawful housing practice in
violation of this part if the business establishment can establish that the action or inaction is
necessary to the operation of the business and effectively carries out the significant business need
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it is alleged to serve. In cases that do not involve a business establishment, the person whose
action or inaction has an unintended discriminatory effect shall not be considered to have
committed an unlawful housing practice in violation of this part if the person can establish that
the action or inaction is necessary to achieve an important purpose sufficiently compelling to
override the discriminatory effect and effectively carries out the purpose it is alleged to serve.
(1) Any determination of a violation pursuant to this subdivision shall consider whether
or not there are feasible alternatives that would equally well or better accomplish the purpose
advanced with a less discriminatory effect.
(2) For purposes of this subdivision, the term ``business establishment'' shall have the
same meaning as in Section 51 of the Civil Code.
[1993 ch. 1277.]

Federal Law
42 U.S.C § 3602.
Definitions
As used in this title-(a) "Secretary" means the Secretary of Housing and Urban Development
(b) "Dwelling" means any building, structure, or portion thereof which is occupied as, or
designed or intended for occupancy as, a residence by one or more families, and any vacant land
which is offered for sale or lease for the construction or location thereon of any such building,
structure, or portion thereof.
(c) "Family" includes a single individual.
(d) "Person" includes one or more individuals, corporations, partnerships, associations, labor
organizations, legal representatives, mutual companies, joint-stock companies, trusts,
unincorporated organizations, trustees, trustees in cases under title 11 of the United States Code
[ 11 USCS §§ 101 et seq.], receivers, and fiduciaries.
(e) "To rent" includes to lease, to sublease, to let and otherwise to grant for a consideration the
right to occupy premises not owned by the occupant.
(f) "Discriminatory housing practice" means an act that is unlawful under
section 804, 805, 806, or 818 [ 42 USC §§3604, 3605, 3606, or 3617].
(g) "State" means any of the several States, the District of Columbia, the
Commonwealth of Puerto Rico, or any of the territories and possessions of the
(h) "Handicap" means, with respect to a person-(1) a physical or mental impairment which substantially limits one or more of such person's
major life activities,
(2) a record of having such an impairment, or
(3) being regarded as having such an impairment, but such term does not include current, illegal
use of or addiction to a controlled substance (as defined in section 102 of the Controlled
Substances Act (21 U.S.C. 802)).
(i) "Aggrieved person" includes any person who-(1) claims to have been injured by a discriminatory housing practice; or
(2) believes that such person will be injured by a discriminatory housing practice that is about
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to occur.(j) "Complainant" means the person (including the Secretary) who files a complaint
under section 810 [ 42 USC § 3610].
(k) "Familial status" means one or more individuals (who have not attained the age of 18 years)
being domiciled with-(1) a parent or another person having legal custody of such individual or individuals; or
(2) the designee of such parent or other person having such custody, with the written permission
of such parent or other person. The protections afforded against discrimination on the basis of
familial status shall apply to any person who is pregnant or is in the process of securing legal
custody of any individual who has not attained the age of 18 years.
(l) "Conciliation" means the attempted resolution of issues raised by a complaint, or by the
investigation of such complaint, through informal negotiations involving the aggrieved person,
the respondent, and the Secretary.
(m) "Conciliation agreement" means a written agreement setting forth the resolution of the
issues in conciliation.
(n) "Respondent" means-(1) the person or other entity accused in a complaint of an unfair housing practice; and
(2) any other person or entity identified in the course of investigation and notified as required
with respect to respondents so identified under section 810(a) [ 42 USC § 3610(a)].
(o) "Prevailing party" has the same meaning as such term has in section 722 of the Revised
Statutes of the United States.
42 USC § 3604. Discrimination in the sale or rental of housing and other prohibited
practices.
As made applicable by section 803 [ 42 USC § 3603] and except as exempted by sections 803(b)
and 807 [ 42 USC §§ 3603(b), 3607], it shall be unlawful-(a) To refuse to sell or rent after the making of a bona fide offer, or to refuse to negotiate for the
sale or rental of, or otherwise make unavailable or deny, a dwelling to any person because of race,
color, religion, sex, familial status, or national origin.
(b) To discriminate against any person in the terms, conditions, or privileges of sale or rental of
a dwelling, or in the provision of services or facilities in connection therewith, because of race,
color, religion, sex, familial status, or national origin.
(c) To make, print, or publish, or cause to be made, printed, or published any notice, statement,
or advertisement, with respect to the sale or rental of a dwelling that indicates any preference,
limitation, or discrimination based on race, color, religion, sex, handicap, familial status, or
national origin, or an intention to make any such preference, limitation, or discrimination.
(d) To represent to any person because of race, color, religion, sex, handicap, familial status, or
national origin that any dwelling is not available for inspection, sale, or rental when such dwelling
is in fact so available.
(e) For profit, to induce or attempt to induce any person to sell or rent any dwelling by
representations regarding the entry or prospective entry into the neighborhood of a person or
persons of a particular race, color, religion, sex, handicap, familial status, or national origin.
(f) (1) To discriminate in the sale or rental, or to otherwise make unavailable or deny, a dwelling
to any buyer or renter because of a handicap of-(A) that buyer or renter,
(B) a person residing in or intending to reside in that dwelling after it is so sold, rented, or
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made available; or
(C) any person associated with that buyer or renter.
(2) To discriminate against any person in the terms, conditions, or privileges of sale or rental
of a dwelling, or in the provision of services or facilities in connection with such dwelling,
because of a handicap of-(A) that person; or
(B) a person residing in or intending to reside in that dwelling after it is so sold, rented, or
made available; or
(C) any person associated with that person.
(3) For purposes of this subsection, discrimination includes-(A) a refusal to permit, at the expense of the handicapped person, reasonable modifications
of existing premises occupied or to be occupied by such person if such modifications may be
necessary to afford such person full enjoyment of the premises except that, in the case of a rental,
the landlord may where it is reasonable to do so condition permission for a modification on
therenter agreeing to restore the interior of the premises to the condition that existed before the
modification, reasonable wear and tear excepted.[;]
(B) a refusal to make reasonable accommodations in rules, policies,
practices, or services, when such accommodations may be necessary to afford such person equal
opportunity to use and enjoy a dwelling; or
(C) in connection with the design and construction of covered multifamily dwellings for first
occupancy after the date that is 30 months after the date of enactment of the Fair Housing
Amendments Act of 1988 [enacted Sept. 13, 1988], a failure to design and construct those
dwellings in such a manner that-(i) the public use and common use portions of such dwellings are readily accessible to and
usable by handicapped persons;
(ii) all the doors designed to allow passage into and within all premises within such
dwellings are sufficiently wide to allow passage by handicapped persons in wheelchairs; and
(iii) all premises within such dwellings contain the following features of adaptive design:
(I) an accessible route into and through the dwelling;
(II) light switches, electrical outlets, thermostats, and other environmental controls in
accessible locations;
(III) reinforcements in bathroom walls to allow later installation of grab bars; and
(IV) usable kitchens and bathrooms such that an individual in a wheelchair can maneuver
about the space.
(4) Compliance with the appropriate requirements of the American National Standard for
buildings and facilities providing accessibility and usability for physically handicapped people
(commonly cited as "ANSI A117.1") suffices to satisfy the requirements of paragraph (3)(C)(iii).
(5) (A) If a State or unit of general local gove rnment has incorporated into its laws the
requirements set forth in paragraph (3)(C), compliance with such laws shall be deemed to satisfy
the requirements of that paragraph.
(B) A State or unit of general local government may review and approve newly constructed
covered multifamily dwellings for the purpose of making determinations as to whether the design
and construction requirements of paragraph (3)(C) are met.
(C) The Secretary shall encourage, but may not require, States and units of local government
to include in their existing procedures for the review and approval of newly constructed covered
multifamily dwellings, determinations as to whether the design and construction of such
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dwellings are consistent with paragraph (3)(C), and shall provide technical assistance to States
and units of local government and other persons to implement the requirements of paragraph
(3)(C).
(D) Nothing in this title shall be construed to require the Secretary to review or approve the
plans, designs or construction of all covered multifamily dwellings, to determine whether the
design and construction of such dwellingsare consistent with the requirements of paragraph 3(C).
(6) (A) Nothing in paragraph (5) shall be construed to affect the authority and responsibility of
the Secretary or a State or local public agency certified pursuant to section 810(f)(3) of this Act
[42 USC §3610(f)(3)] to receive and process complaints or otherwise engage in enforcement
activities under this title.
(B) Determinations by a State or a unit of general local government under paragraphs (5)(A)
and (B) shall not be conclusive in enforcement proceedings under this title.
(7) As used in this subsection, the term "covered multifamily dwellings"
means-(A) buildings consisting of 4 or more units if such buildings have one or more elevators; and
(B) ground floor units in other buildings consisting of 4 or more units.
(8) Nothing in this title shall be construed to invalidate or limit any law of a State or political
subdivision of a State, or other jurisdiction in which this title shall be effective, that requires
dwellings to be designed and constructed in a manner that affords handicapped persons greater
access than is required by this title.
(9) Nothing in this subsection requires that a dwelling be made available to an individual whose
tenancy would constitute a direct threat to the health or safety of other individuals or whose
tenancy would result in substantial physical damage to the property of others.
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CALIFORNIA GROUP HOME STATUTES/RESIDENTIAL CARE STATUTES
Health & Safety Code §1267.8.
(a) An intermediate care facility/developmentally disabled habilitative or an intermediate
care facility/developmentally disabled--nursing or a congregate living health facility shall meet
the same fire safety standards adopted by the State Fire Marshal pursuant to Sections 13113,
13113.5, 13143, and 13143.6 that apply to community care facilities, as defined in Section 1502,
of similar size and with residents of similar age and ambulatory status. No other state or local
regulations relating to fire safety shall apply to these facilities and the requirements specified in
this section shall be uniformly enforced by state and local fire authorities.
(b) An intermediate care facility/developmentally disabled habilitative or an intermediate
care facility/developmentally disabled--nursing or a congregate living health facility shall meet
the same seismic safety requirements applied to community care facilities of similar size with
residents of similar age and ambulatory status. No additional requirements relating to seismic
safety shall apply to such facilities.
(c) Whether or not unrelated persons are living together, an intermediate care
facility/developmentally disabled habilitative which serves six or fewer persons or an
intermediate care facility/developmentally disabled--nursing which serves six or fewer persons
or a congregate living health facility shall be considered a residential use of property for the
purposes of this article. In addition, the residents and operators of the facility shall be considered
a family for the purposes of any law or zoning ordinance which is related to the residential use
of property pursuant to this article.
For the purposes of all local ordinances, an intermediate care facility/developmentally
disabled habilitative which serves six or fewer persons or an intermediate care
facility/developmentally disabled--nursing which serves six or fewer persons or a congregate
living health facility shall not be included within the definition of a boarding house, rooming
house, institution or home for the care of minors, the aged, or the mentally infirm, foster care
home, guest home, rest home, sanitarium, mental hygiene home, or other similar term which
implies that the intermediate care facility/developmentally disabled habilitative or intermediate
care facility/developmentally disabled--nursing or a congregate living health facility is a business
run for profit or differs in any other way from a single-family residence.
This section does not forbid any city, county, or other local public entity from placing
restrictions on building heights, setback, lot dimensions, or placement of signs of an intermediate
care facility/developmentally disabled habilitative which serves six or fewer persons or an
intermediate care facility/developmentally disabled--nursing which serves six or fewer persons
or a congregate living health facility as long as such restrictions are identical to those applied to
other single-family residences.
This section does not forbid the application to an intermediate care
facility/developmentally disabled habilitative or an intermediate care facility/developmentally
disabled--nursing or a congregate living health facility of any local ordinance which deals with
health and safety, building standards, environmental impact standards, or any other matter within
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the jurisdiction of a local public entity, as long as that ordinance does not distinguish intermediate
care facility/developmentally disabled habilitative which serves six or fewer persons or an
intermediate care facility/developmenta lly disabled--nursing or a congregate living health facility
from other single-family dwellings and that the ordinance does not distinguish residents of the
intermediate care facility/developmentally disabled habilitative or intermediate care
facility/developmentally disabled--nursing which serves six or fewer persons or a congregate
living health facility from persons who reside in other single-family dwellings.
No conditional use permit, zoning variance, or other zoning clearance shall be required
of an intermediate care facility/developmentally disabled habilitative which serves six or fewer
persons or an intermediate care facility/developmentally disabled--nursing which serves six or
fewer persons or a congregate living health facility which is not required of a single-family
residence in the same zone.
Use of a single-family dwelling for purposes of an intermediate care
facility/developmentally disabled habilitative serving six or fewer persons or an intermediate care
facility/developmentally disabled--nursing which serves six or fewer persons or a congregate
living health facility shall not constitute a change of occupancy for purposes of Part 1.5
(commencing with Section 17910) of Division 13 or local building codes. However, nothing in
this section supersedes Section 13143 to the extent these provisions are applicable to intermediate
care facility/developmentally disabled habilitative providing care for six or fewer residents or an
intermediate care facility/developmentally disabled--nursing serving six or fewer persons or a
congregate living health facility.
(Amended by Stats. 1986, Ch. 1459, Sec. 4.)
Health & Safety Code §1267.9.
(a) The Legislature hereby declares it to be the policy of the state to prevent
overconcentrations of intermediate care facilities/development ally disabled habilitative,
intermediate care facilities/developmentally disabled-nursing, congregate living health facilities,
or pediatric day health and respite care facilities, as defined in Section 1760.2, which impair the
integrity of residential neighborhoods. Therefore, the director shall deny an application for a new
intermediate care facility/developmentally disabled habilitative license, a new intermediate care
facility/developmentally disabled-nursing license, a congregate living health facility, or a
pediatric day health and respite care facility license if the director determines that the location is
in such proximity to an existing intermediate care facility/developmentally disabled habilitative,
an intermediate care facility/developmentally disabled-nursing, a congregate living health facility,
or a pediatric day health and respite care facility as would result in overconcentration.
(b) As used in this section, ``overconcentration'' means that if a new license is issued,
either of the following will occur:
(1) There will be intermediate care facilities/developmentally disabled habilitative,
intermediate care facilities/developmentally disabled-nursing, residential care facilities, as
defined in Section 1502, or pediatric day health and respite care facilities which are separated by
a distance of less than 300 feet, as measured from any point upon the outside walls of the
structures housing the facilities.
(2) There will be congregate living health facilities serving persons who are terminally
ill, diagnosed with a life-threatening illness, or catastrophically and severely disabled, as defined
in Section 1250, which are separated by a distance of less than 1,000 feet, as measured from any
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point upon the outside walls of the structures housing the facilities.
Based on special local needs and conditions, the director may approve a separation
distance of less than 300 feet or 1,000 feet, whichever is applicable, with the approval of the city
or county in which the proposed facility will be located.
(c) At least 45 days prior to approving any application for a new intermediate care
facility/developmentally disabled habilitative, a new intermediate care facility/developmentally
disabled-nursing, a congregate living health facility, or a pediatric day health and respite care
facility, the director shall notify, in writing, the city or county planning authority in which the
facility will be located, of the proposed location of the facility.
(d) Any city or county may request denial of the license applied for on the basis of
overconcentration of intermediate care facilities/developmentally disabled habilitative,
intermediate care facilities/developmentally disabled-nursing, a congregate living health facility,
or a pediatric day health and respite care facility.
(e) Nothing in this section authorizes the director, on the basis of overconcentration, to
refuse to renew an intermediate care facility/development ally disabled habilitative license, an
intermediate care facility/developmental ly disabled-nursing license, a congregate living health
facility license, or a pediatric day health and respite care facility license, or to refuse to grant a
license upon a change of ownership of an existing intermediate care facility/developmentally
disabled habilitative, intermediate care facility/developmentally disabled-nursing, a congregate
living health facility, or a pediatric day health and respite care facility where there is no change
in the location of the facility. (f) Foster family homes and residential care facilities for the
elderly shall not be considered in determining overconcentration of intermediate care
facilities/developmentally disabled-habilitative, intermediate care facilities/developmentally
disabled-nursing, residential care facilities, as defined in Section 1502, congregate living health
facilities, or pediatric day health and respite care facilities.
(Amended by Stats. 1990, Ch. 1227, Sec. 5. Effective September 24, 1990.)
Health & Safety Code §1520.5.
(a) The Legislature hereby declares it to be the policy of the state to prevent
overconcentrations of residential care facilities which impair the integrity of residential
neighborhoods. Therefore, the director shall deny an application for a new residential care facility
license if the director determines that the location is in a proximity to an existing residential care
facility that would result in overconcentration.
(b) As used in this section, ``overconcentration'' means that if a new license is issued,
there will be residential care facilities which are separated by a distance of 300 feet or less, as
measured from any point upon the outside walls of the structures housing those facilities. Based
on special local needs and conditions, the director may approve a separation distance of less than
300 feet with the approval of the city or county in which the proposed facility will be located.
(c) At least 45 days prior to approving any application for a new residential care facility,
the director, or county licensing agency, shall notify, in writing, the city or county planning
authority in which the facility will be located, of the proposed location of the facility.
(d) Any city or county may request denial of the license applied for on the basis of
overconcentration of residential care facilities.
(e) Nothing in this section authorizes the director, on the basis of overconcentration, to
refuse to grant a license upon a change of ownership of an existing residential care facility where
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there is no change in the location of the facility.
(f) Foster family homes and residential care facilities for the elderly shall not be
considered in determining overconcentration of residential care facilities, and license applications
for those facilities shall not be denied upon the basis of overconcentration.
(g) Any transitional shelter care facility as defined in paragraph (11) of subdivision (a)
of Section 1502 shall not be considered in determining overconcentration of residential care
facilities, and license applications for those facilities shall not be denied upon the basis of
overconcentration.
Amended by Stats. 1980, Ch. 1285, 1992 ch. 1315, 1994 ch. 950.
Health & Safety Code §1566.3.
Whether or not unrelated persons are living together, a residential facility which serves
six or fewer persons shall be considered a residential use of property for the purposes of this
article. In addition, the residents and operators of such a facility shall be considered a family for
the purposes of any law or zoning ordinance which relates to the residential use of property
pursuant to this article.
For the purpose of all local ordinances, a residential facility which serves six or fewer persons
shall not be included within the definition of a boarding house, rooming house, institution or
home for the care of minors, the aged, or the mentally infirm, foster care home, guest home, rest
home, sanitarium, mental hygiene home, or other similar term which implies that the residential
facility is a business run for profit or differs in any other way from a family dwelling.
This section shall not be construed to forbid any city, county, or other local public entity
from placing restrictions on building heights, setback, lot dimensions, or placement of signs of
a residential facility which serves six or fewer persons as long as such restrictions are identical
to those applied to other family dwellings of the same type in the same zone.
This section shall not be construed to forbid the application to a residential care facility
of any local ordinance which deals with health and safety, building standards, environmental
impact standards, or any other matter within the jurisdiction of a local public entity if the
ordinance does not distinguish residential care facilities which serve six or fewer persons from
other family dwellings of the same type in the same zone; and if the ordinance does not
distinguish residents of the residential care facilities from persons who reside in other family
dwellings of the same type in the same zone.
No conditional use permit, zoning variance, or other zoning clearance shall be required
of a residential facility which serves six or fewer persons which is not required of a family
dwelling of the same type in the same zone.
Use of a family dwelling for purposes of a residential facility serving six or fewer persons
shall not constitute a change of occupancy for purposes of Part 1. 5 (commencing with Section
17910) of Division 13 or local building codes. However, nothing in this section is intended to
supersede Section 13143 or 13143.6, to the extent such sections are applicable to residential
facilities providing care for six or fewer residents.
For the purposes of this section, ``family dwelling,'' includes, but is not limited to,
single-family dwellings, units in multifamily dwellings, including units in duplexes and units in
apartment dwellings, mobilehomes, including mobilehomes located in mobilehome parks, units
in cooperatives, units in condominiums, units in townhouses, and units in planned unit
developments.
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(Amended by Stats. 1987, Ch. 1092, Sec. 2. Effective September 24, 1987.)
Health & Safety Code §1566.2.
A residential facility, which serves six or fewer persons shall not be subject to any
business taxes, local registration fees, use permit fees, or other fees to which other family
dwellings of the same type in the same zone are not likewise subject. Nothing in this section shall
be construed to forbid the imposition of local property taxes, fees for water service and garbage
collection, fees for inspections not prohibited by Section 1566.3, local bond assessments, and
other fees, charges, and assessments to which other family dwellings of the same type in the same
zone are likewise subject. Neither the State Fire Marshal nor any local public entity shall charge
any fee for enforcing fire inspection regulations pursuant to state law or regulation or local
ordinance, with respect to residential facilities which serve six or fewer persons.
For the purposes of this section, ``family dwellings,'' includes, but is not limited to,
single-family dwellings, units in multifamily dwellings, including units in duplexes and units in
apartment dwellings, mobilehomes, including mobilehomes located in mobilehome parks, units
in cooperatives, units in condominiums, units in townhouses, and units in planned unit
developments.
(Amended by Stats. 1987, Ch. 1092, Sec. 1. Effective September 24, 1987.)
Health & Safety Code §1566.4.
No fire inspection clearance or other permit, license, clearance, or similar authorization
shall be denied to a residential facility because of a failure to comply with local ordinances from
which such facilities are exempt under Section 1566.3, provided that the applicant otherwise
qualifies for such fire clearance, license, permit, or similar authorization. Leg.H.
(Added by Stats. 1978, Ch. 891.)
Health & Safety Code §1568.03.
(a) No person, firm, partnership, association, or corporation within the state and no state or local
public agency shall operate, establish, manage, conduct, or maintain a residential care facility in
this state without first obtaining and maintaining a valid license therefor, as provided in this
chapter.
(b) A facility may accept or retain residents requiring varying levels of care. However, a facility
shall not accept or retain residents who require a higher level of care than the facility is authorized
to provide. Persons who require 24-hour skilled nursing intervention shall not be appropriate for
a residential care facility.
(c) This chapter shall not apply to the following:
(1) Any health facility, as defined in Section 1250.
(2) Any clinic, as defined in Section 1200.
(3) Any arrangement for the receiving and care of persons with chronic, life-threatening illness
by a relative, guardian or conservator, significant other, or close friend; or any arrangement for
the receiving and care of persons with chronic, life-threatening illness from only one family as
respite for the relative, guardian or conservator, significant other, or close friend, if the
arrangement is not for financial profit and occurs only occasionally and irregularly, as defined

Laws Affecting the Location & Approval Of Affordable Housing

109

by regulations of the department.
(4) (A) Any house, institution, hotel, foster home, shared housing project, or other similar facility
that is limited to providing any of the following: housing, meals, transportation, housekeeping,
recreational and social activities, the enforcement of house rules, counseling on activities of daily
living, and service referrals, as long as both of the following conditions are met:
(i) After any referral, all residents thereof independently obtain care and supervision and medical
services without the assistance of the facility or of any person or entity with an organizational or
financial connection with that facility.
(ii) No resident thereof has an unmet need for care and supervision or protective supervision. A
memorandum of understanding between the facility and any service agency to which it refers
residents does not necessarily itself constitute an agreement for care and supervision of the
resident.
(B) In determining the applicability of this paragraph, the department shall determine the
residents' need for care and supervision, if any, and shall identify the persons or entities providing
or assisting in the provision of care and supervision. This paragraph shall apply only if the
department determines that the care and supervision needs of all residents are being
independently met.
(5) Any similar facility determined by the director.
(d) A holder of a residential care facility license may hold or obtain an additional license or a
child day care facility license, as long as the services required by each license are provided at
separate locations or distinctly separate sections of the building.
(e) The director may bring an action to enjoin the violation or threatened violation of this section
in the superior court in and for the county in which the violation occurred or is about to occur.
Any proceeding under this section shall conform to the requirements of Chapter 3 (commencing
with Section 525) of Title 7 of Part 2 of the Code of Civil Procedure, except that the director shall
not be required to allege facts necessary to show or tending to show lack of adequate remedy at
law or irreparable damage or loss. The court shall, if it finds the allegations to be true, issue its
order enjoining continuance of the violation.
[Amended by Stats. 1991, Ch. 832, Sec. 4, 1993 ch. 1215, 1995 ch. 648, effective October 6,
1995.]
Health & Safety Code §1568.0831.
(a) (1) Whether or not unrelated persons are living together, a residential care facility which
serves six or fewer persons shall be considered a residential use of property for the purposes of
this chapter. In addition, the residents and operators of the facility shall be considered a family
for the purposes of any law or zoning ordinance which relates to the residential use of property
pursuant to this chapter.
(2) For the purpose of all local ordinances, a residential care facility which serves six or fewer
persons shall not be included within the definition of a boarding house, rooming house,
institution, guest home, rest home, sanitarium, mental hygiene home, or other similar term which
implies that the residential care facility is a business run for profit or differs in any other way
from a family dwelling.
(3) This section shall not be construed to prohibit any city, county, or other local public entity
from placing restrictions on building heights, setback, lot dimensions, or placement of signs of
a residential care facility which serves six or fewer persons as long as the restrictions are identical
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to those applied to other family dwellings of the same type in the same zone.
(4) This section shall not be construed to prohibit the application to a residential care facility of
any local ordinance which deals with health and safety, building standards, environmental impact
standards, or any other matter within the jurisdiction of a local public entity if the ordinance does
not distinguish residential care facilities which serve six or fewer persons from other family
dwellings of the same type in the same zone and if the ordinance does not distinguish residents
of residential care facilities from persons who reside in other family dwellings of the same type
in the same zone.
(5) No conditional use permit, zoning variance, or other zoning clearance shall be required of a
residential care facility which serves six or fewer persons which is not required of a family
dwelling of the same type in the same zone.
(6) Use of a family dwelling for purposes of a residential care facility serving six or fewer persons
shall not constitute a change of occupancy for purposes of Part 1.5 (commencing with Section
17910) of Division 13 or local building codes. However, nothing in this section is intended to
supersede Section 13143 or 13143.6, to the extent these sections are applicable to residential care
facilities serving six or fewer persons.
(b) No fire inspection clearance or other permit, license, clearance, or similar authorization shall
be denied to a residential care facility because of a failure to comply with local ordinances from
which the facilities are exempt under subdivision (a), provided that the applicant otherwise
qualifies for the fire clearance, license, permit, or similar authorization. (c) For the purposes of
any contract, deed, or covenant for the transfer of real property executed on or after January 1,
1979, a residential care facility which serves six or fewer persons shall be considered a residential
use of property and a use of property by a single family, notwithstanding any disclaimers to the
contrary.
(d) Nothing in this chapter shall authorize the imposition of rent regulations or controls for
licensed residential care facilities.
(e) Licensed residential care facilities shall not be subject to controls on rent imposed by any state
or local agency or other local government or entity. Leg.H.
(Amended by Stats. 1991, Ch. 832, Sec. 15.)
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PREFERENC ES FOR WATE R & SEWER HOOK-UPS
Government Code §65589.7.
(a) The housing element adopted by the legislative body and any amendments made to
that element shall be delivered to all public agencies or private entities that provide water services
at retail or sewer services within the territory of the legislative body. When allocating or making
plans for the allocation of available and future resources or services designated for residential use,
each public agency or private entity providing water services at retail or sewer services, shall
grant a priority for the provision of these available and future resources or services to proposed
housing developments which help meet the city's, county's, or city and county's share of the
regional housing need for lower income households as identified in the housing element adopted
by the legislative body and any amendments made to that element.
(b) This section is intended to neither enlarge nor diminish the existing authority of a city,
county or city and county in adopting a housing element. Failure to deliver a housing element
adopted by the legislative body or amendments made to that element, to a public agency or private
entity providing water services at retail or sewer services shall not invalidate any action or
approval of a development project. The special districts which provide water services at retail or
sewer services related to development, as defined in subdivision (e) of Section 56426, are
included within this section.
(c) As used in this section, ``water services at retail'' means supplying water directly to
the end user or consumer of that water, and does not include sale by a water supplier to another
water supplier for resale.
[1991 ch. 889, 1992 ch. 1356. ]
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DENSITY BONUS STATUTES
K

Government Code §§65915 & 65916

Government Code §65915
(a) When a developer of housing proposes a housing development within the jurisdiction of the
local government, the city, county, or city and county shall provide the developer incentives for
the production of lower income housing units within the development if the developer meets the
requirements set forth in subdivisions (b) and (c). The city, county, or city and county shall adopt
an ordinance which shall specify the method of providing developer incentives.
(b) When a developer of housing agrees or proposes to construct at least (1) 20 percent of the
total units of a housing development for lower income households, as defined in Section 50079.5
of the Health and Safety Code, or (2) 10 percent of the total units of a housing development for
very low income households, as defined in Section 50105 of the Health and Safety Code, or (3)
50 percent of the total dwelling units of a housing development for qualifying residents, as
defined in Section 51.2 of the Civil Code, a city, county, or city and county shall either (1) grant
a density bonus and at least one of the concessions or incentives identified in subdivision (h)
unless the city, county, or city and county makes a written finding that the additional concession
or incentive is not required in order to provide for affordable housing costs as defined in Section
50052.5 of the Health and Safety Code or for rents for the targeted units to be set as specified in
subdivision (c), or (2) provide other incentives of equivalent financial value based upon the land
cost per dwelling unit.
(c) A developer shall agree to and the city, county, or city and county shall ensure continued
affordability of all lower income density bonus units for 30 years or a longer period of time if
required by the construction or mortgage financing assistance program, mortgage insurance
program, or rental subsidy program. Those units targeted for lower income households, as defined
in Section 50079.5 of the Health and Safety Code, shall be affordable at a rent that does not
exceed 30 percent of 60 percent of area median income. Those units targeted for very low income
households, as defined in Section 50105 of the Health and Safety Code, shall be affordable at a
rent that does not exceed 30 percent of 50 percent of area median income. If a city, county, or city
and county does not grant at least one additional concession or incentive pursuant to paragraph
(1) of subdivision (b), the developer shall agree to and the city, county, or city and county shall
ensure continued affordability for 10 years of all lower income housing units receiving a density
bonus.
(d) A developer may submit to a city, county, or city and county a preliminary proposal for the
development of housing pursuant to this section prior to the submittal of any formal requests for
general plan amendments, zoning amendments, or subdivision map approvals. The city, county,
or city and county shall, within 90 days of receipt of a written proposal, notify the housing
developer in writing of the procedures under which it will comply with this section. The city,
county, or city and county shall establish procedures for carrying out this section, which shall

Laws Affecting the Location & Approval Of Affordable Housing

113

include legislative body approval of the means of compliance with this section. The city, county,
or city and county shall also establish procedures for waiving or modifying development and
zoning standards which would otherwise inhibit the utilization of the density bonus on specific
sites. These procedures shall include, but not be limited to, such items as minimum lot size, side
yard setbacks, and placement of public works improvements.
(e) The housing developer shall show that the waiver or modification is necessary to make the
housing units economically feasible.
(f) For the purposes of this chapter, ``density bonus'' means a density increase of at least 25
percent over the otherwise maximum allowable residential density under the applicable zoning
ordinance and land use element of the general plan as of the date of application by the developer
to the city, county, or city and county. The density bonus shall not be included when determining
the number of housing units which is equal to 10 or 20 percent of the total. The density bonus
shall apply to housing developments consisting of five or more dwelling units.
(g) ``Housing development,'' as used in this section, means one or more groups of projects for
residential units constructed in the planned development of a city, county, or city and county. For
purposes of calculating a density bonus, the residential units do not have to be based upon
individual subdivision maps or parcels. The density bonus shall be permitted in geographic areas
of the housing development other than the areas where the units for the lower income households
are located.
(h) For purposes of this chapter, concession or incentive means any of the following:
(1) A reduction in site development standards or a modification of zoning code requirements or
architectural design requirements which exceed the minimum building standards approved by the
State Building Standards Commission as provided in Part 2.5 (commencing with Section 18901)
of Division 13 of the Health and Safety Code, including, but not limited to, a reduction in setback
and square footage requirements and in the ratio of vehicular parking spaces that would otherwise
be required.
(2) Approval of mixed use zoning in conjunction with the housing project if commercial, office,
industrial, or other land uses will reduce the cost of the housing development and if the
commercial, office, industrial, or other land uses are compatible with the housing project and the
existing or planned development in the area where the proposed housing project will be located.
(3) Other regulatory incentives or concessions proposed by the developer or the city, county, or
city and county which result in identifiable cost reductions. This subdivision does not limit or
require the provision of direct financial incentives for the housing development, including the
provision of publicly owned land, by the city, county, or city and county, or the waiver of fees
or dedication requirements.
(i) If a developer agrees to construct both 20 percent of the total units for lower income
households and 10 percent of the total units for very low income households, the developer is
entitled to only one density bonus and at least one additional concession or incentive identified
in Section 65913.4 under this section although the city, city and county, or county may, at its
discretion, grant more than one density bonus.
(Amended by Stats. 1991, Ch. 1091, Sec. 64.)

Government Code §65916
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Where there is a direct financial contribution to a housing development pursuant to Section 65915
through participation in cost of infrastructure, write-down of land costs, or subsidizing the cost
of construction, the city, county, or city and county shall assure continued availability for lowand moderate-income units for 30 years. When appropriate, the agreement provided for in Section
65915 shall specify the mechanisms and procedures necessary to carry out this section.
(Added by Stats. 1979, Ch. 1207.)
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CEQA EXEMPTION STATUTES
K

Public Resources Code §§21080.10 & 21080.14

Public Resources Code § 21080.10.
This division does not apply to any of the following:
(a) An extension of time, granted pursuant to Section 65361 of the Government Code, for the
preparation and adoption of one or more elements of a city or county general plan.
(b) Actions taken by the Department of Housing and Community Development or the California
Housing Finance Agency to provide financial assistance or insurance for the development and
construction of residential housing for persons and families of low
or moderate income, as defined in Section 50093 of the Health and Safety Code, if the project
which is the subject of the application for financial assistance or insurance will be reviewed
pursuant to this division by another public agency.
(c) (1) Any development project which consists of the construction, conversion, or use of
residential housing for agricultural employees, as defined in paragraph (2), that is affordable to
lower-income households, as defined in Section 50079.5 of the Health and Safety Code, if there
is no public financial assistance for the development project and the developer of the development
project provides sufficient legal commitments to the
appropriate local agency to ensure the continued availability and use of the housing units for
lower-income households for a period of at least 15 years, or any development project that
consists of the construction, conversion, or use of residential housing for agricultural employees,
as defined in paragraph (2) that is affordable to low- and moderate-income households, as defined
in paragraph (2) of subdivision (h) of Section 65589.5 of the Government Code, if there is public
financial assistance for the development project and the developer of the development project
provides sufficient legal commitments to the appropriate local agency to ensure the continued
availability and use of the housing units for low- and moderate-income households for a period
of at least 15 years, if either type of development project meets all of the following requirements:
(A) (i) If the development project is proposed for an urbanized area, it is located on a project
site which is adjacent, on at least two sides, to land that has been developed, and consists of not
more than 45 units, or is housing for a total of 45 or fewer agricultural
employees if the housing consists of dormitories, barracks, or other group living facilities.
(ii) If the development project is proposed for a nonurbanized area, it is located on a project site
zoned for general agricultural use, and consists of not more than 20 units, or is housing for a total
of 20 or fewer agricultural workers if the housing consists of
dormitories, barracks, or other group living facilities.
(B) The development project is consistent with the jurisdiction's general plan as it existed on
the date that the application was deemed complete.
(C) The development project is consistent with the zoning designation, as specified in the
zoning ordinance as it existed on the date that the application was deemed complete, unless the
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zoning is inconsistent with the general plan because the local agency has
not rezoned the property to bring it into conformity with the general plan.
(D) The development project site is not more than five acres in area, except that a project site
located in an area with a population density of at least 1,000 persons per square mile shall not be
more than two acres in area.
(E) The development project site can be adequately served by utilities.
(F) The development project site has no value as a wildlife habitat.
(G) The development project site is not included on any list of facilities and sites compiled
pursuant to Section 65962.5 of the Government Code.
(H) The development project will not involve the demolition of, or any substantial adverse
change, in any structure that is listed, or is determined to be eligible for listing, in the California
Register of Historic Resources.
(2) As used in paragraph (1), "residential housing for agricultural employees" means housing
accommodations for an agricultural employee, as defined in subdivision (b) of Section 1140.4 of
the Labor Code.
(3) As used paragraph (1), "urbanized area" means either of the following:
(A) An area with a population density of at least 1,000 persons per square mile.
(B) An area with a population density of less than 1,000 persons per square mile that is
identified as an urban area in a general plan adopted by a local government, and was not
designated, on the date that the application was deemed complete, as an area reserved for
future urban growth.
(4) This division shall apply to any development project described in this subdivision if a public
agency which is carrying out or approving the development project determines that there is a
reasonable possibility that the project, if completed, would have a significant effect on the
environment due to unusual circumstances, or that the cumulative impact of successive projects
of the same type in the same area over time would be significant.
Public Resources Code §21080.14.
(a) Except as provided in subdivision (c), this division does not apply to any development project
that consists of the construction, conversion, or use of residential housing consisting of not more
than 100 units in an urbanized area that is affordable to lower income households, as defined in
Section 50079.5 of the Health and Safety Code, if the developer of the development project
provides sufficient legal commitments to the appropriate local agency to ensure the continued
availability and use of the housing units for lower income households for a period of at least 15
years, or that is affordable to low- and moderate-income households, as defined in paragraph (2)
of subdivision (h) of Section 65589.5 of the Government Code, if the developer of the
development project provides
sufficient legal commitments to the appropriate local agency to ensure the continued availability
and use of the housing units for low- and moderate-income households at monthly housing costs
as determined pursuant to paragraph (2) of subdivision (h) of Section 65589.5 of the Government
Code, the developer provides sufficient legal commitments to ensure continued availability of
units for the lower income households for 30 years as provided in paragraph (3) of subdivision
(h) of Section 65589.5 of the Government Code, and the development project meets all of the
following requirements:
(1) The development project is consistent with the jurisdiction's general plan or any applicable
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specific plan or local coastal programs it existed on the date that the application was deemed
complete.
(2) The development project is consistent with the zoning designation, as specified in the zoning
ordinance as it existed on the date that the application was deemed complete, unless the zoning
is inconsistent with the general plan because the local agency has not rezoned the property to
bring it into conformity with the general plan.
(3) The project site is an infill site that has been previously developed for urban uses, or the
immediately contiguous properties surrounding the project site are, or previously have been,
developed for urban uses.
(4) The project site is not more than five acres in area.
(5) The project site can be adequately served by utilities.
(6) The project site has no value as a wildlife habitat.
(7) The project site is not included on any list of facilities and sites compiled pursuant to
Section 65962.5 of the Government Code.
(8) The project site is subject to an assessment prepared by a California registered
environmental assessor to determine the presence of hazardous contaminants on the site and the
potential for exposure of site occupants to significant health hazards from nearby
properties and activities. If hazardous contaminants on the site are found, the contaminants shall
be removed or any significant effects of those contaminants shall be mitigated to a level of
insignificance. If the potential for exposure to significant health hazards from surrounding
properties or activities is found to exist, the effects of the potential exposure shall be mitigated
to a level of insignificance.
(9) The project will not involve the demolition of, or any substantial adverse change in, any
district, landmark, object, building, structure, site, area, or place that is listed, or determined to
be eligible for listing, in the California Register of Historical Resources.
(b) As used in subdivision (a), "urbanized area" means an area that has a population density of
at least 1,000 persons per square mile.
(c) Notwithstanding subdivision (a), this division does apply to a development project described
in subdivision (a) if there is a reasonable possibility that the development project would have a
significant effect on the environment or the residents of the development project due to unusual
circumstances or due to related or cumulative impacts of reasonably foreseeable projects in the
vicinity of the development project.

